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ABANDONMENT. 


Constructive T'otaL Loss—TitLe.—Where there is a constructive total loss and 
an abandonment by a part owner of ‘his interest, it is not necessary to 
specify the precise fractional amount of such interest. 


Where the abandonment offered to make any further conveyance or assurance 
of title desired, its unqualified rejection is a waiver of objection to the 
form. 


Where it appeared that the party had an interest in the vessel and conveyed 
the same, with an agreement to warrant the title as free from incum- 
brance, the presumption is that it was unincumbered. Ins. Co. of No. 
America vs. Johnson, 376. 


ACCIDENT. 


1. DeatH nor DisaBitity.—The widow and sole heir at law of a man who was 
instantly killed by accidental violence has no right of action against 
an accident insurance company upon a policy issued to him, by the terms 
of which he was insured “in the sum of dollars, principal sum, and 
of seven dollars, weekly indemnity ; in respect to bodily injuries effected 
* * * through external, violent and accidental means;” the policy 
stipulating for the payment to the insured himself of the weekly indem- 
nity for a limited period in case of his total disability, from such injuries, 
to transact the business of his occupation, and also, that, in case of his 
death from such injuries, “the company will pay the principal sum afore- 
said to his ——, if surviving, or, in the event of * * * prior death, to 
the legal representatives of-the insured.” It is obvious, from the failure 
to fill the blanks in the policy above indicated, that no insurance for any 
principal sum in favor of any person was intended; and neither the 
heirs nor representatives of the insured were in any event entitled to the 
‘weekly indemnity.” Death is not a ‘‘disability,” within the meaning 
of the terms of the contract embodied in sucha policy. Hall vs. American 
Employers’ Liability Ins. Co., 154. 

2. Evipence or.—The policy insured against death from bodily injuries 
“through external, violent, and accidental means,” but limited recovery 
to $100 in case of injuries wantonly inflicted by the insured. 


Held, That where the complaint alleged death from external, violent, and acci- 
dental injuries, and that the injuries were not wantonly inflicted, and 
the answer besides a general denial, pleaded that the injuries were wan- 
tonly inflicted, the burden was on the plantiff to show that the death was 
from external, violent, and accidental injuries in order to recover more 
than $100. Whitlatch vs. Fidelity § Casualty Co., of N. Y., 586. 

3. EvipENCE 0OF—VIOLENT Means.—Where an accident insurance policy insured 
the person to whom it was issued ‘‘ against bodily injuries effected through 
external, violent, and accidental means,’’ and on the trial of an action 
thereon, predicated upon the loss of aneye, it appeared from the evidence 
that the plaintiff, while in an emaciated and feeble condition, after safely 
alighting from a train, carried his baggage, weighing from 60 to 80 pounds, 
a distance of about 50 yards, and “injured himself in some way or other”’ 
in so doing, so that, soon after putting the baggage down, a defect in the 
vision of one of his eyes became apparent, which finally resulted in a total 
loss of sight as to that eye, and it also appeared that the plaintiff had not 
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fallen or received a blow or jar or shock of any kind, and that there was 
nothing unusual in his manner of carrying the baggage or in his locomo- 
tion while so doing, no case for a recovery was made. Even if the plain- 
tift’s injury was attributable to the carrying of the baggage, it was not 
effected by ‘‘external,” ‘‘ violent,” or ‘‘ accidental’? means, in the sense 
in which these words are used in the policy. 


Without regard to other questions made in the record, the judgment of non- 


suit was, for the reasons above indicated, rightly rendered. Cobb vs. e 
Preferred Mut. Acc, Ass'n, of N. Y.—Preferred Mut, Acc. Ass'n, of N. Y., vs. 
Cobb, 59. 


4. Faru—DisEase.—The insured under an accident policy died as the result of 
a fall, and just prior to the fall was seen to stagger. 
Held, That evidence of the family and physician that he was previously in 
good health, so far as known, was not conclusive that the fall was due to 
vertigo, or some bodily infirmity, when there was expert evidence that it 
might be due to other causes. 
‘* Disease” and ‘ bodily infirmity,” within the meaning of an accident policy, 
do not apply to a slight temporary disturbance, but to some morbid con- 
dition which tends to undermine the constitution. 
Injuries caused by a fall, chargeable to such temporary disorder, are violent, 
external, and accidental, within the meaning of an accident policy. Meyer 
vs. Fidelity § Casualty Co., 346. 
5. Fissinc—Votuntary Dancer.—The insured went out on a river in the dark 
to inspect lines set for fishing and was drowned through the boat striking 
a snag and upsetting. 
Held, In the absence of any evidence to the insured of the dangerous character 
of the river, this was not a voluntary exposure to unnecessary danger. 
Held, That a law prohibiting the setting of such line so as to prevent the free 
passage of fish did not make it a violation of law unless the passage was 
so obstructed. Collins vs. Bankers’ Acc. Ins. Co., 223. 


6. Innauine Gas.—Death was due to inhaling gas, which accidentally escaped 
into the sleeping room of the insured. 

Held, That this was not within a policy provision excepting death from any- 
thing accidentally administered or inhaled, contact of poisonous sub- 
stances, inhaling gas, or any surgical operation. 

Where illuminating gas emanated from the body on the production of arti- 
ficial respiration, the case was not within an exception of accidental 
deaths bearing no external or visible marks. Menneilley vs. Employers’ 
Liability Ass’e Corp., Limited, 613. 

7. InTentTionaL Insurres.—An accident policy exempted from liability injuries 
from various specified causes, among the rest ‘‘ intentional injuries.”’ 
Held, That injuries intentionally inflicted by another party are accidental 
and not intentional within the policy, and without further qualification the 
words must be understood to relate only to self-inflicted injuries. Button 

vs. American Mut. Acc. Aes’n, 464. 


8. Inrentionat Kitumne—Hazarpovs Occupation. A person intentionally killed 
by another, unexpectedly and without cause, is accidentally killed within 
the meaning of an accident policy. 

A provision in the policy, insuring against death or injury by external, violent | 
and accidental means, that it shall not cover intentional “injuries” by j 
another person, does not apply to fatal injuries resulting in death. 

The policy provided that, in case the insured was injured or killed in any oc- 
cupation classed as more hazardous than that represented by him, only a 
reduced amount could be claimed. 

Held, That the claimant suing for a full amount must allege and prove that 
he was not killed in a more hazardous occupation. American Acc. Co. vs. 
Carson, 786. 

9, Partiat Disapiity.—An accident policy limited liability to loss of time 
from injuries that should immediately and wholly disable the insured from 
transacting any kind of business pertaining to his occupation. 
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Held, That where the insured, after a fall, was partially able to transact 
business for two months, and then became totally incapacitated from 
paralysis resulting from the accident, the policy was not liable. Merrill 
vs. Travelers Ins. Co., 143. 

10. PerManentLy DisaBLep.—Where a brakeman is permanently disabled from 
following such employment through loss of a leg, although able to act as 
watchman for cars, he is permanently disabled from ‘‘ following his usual 
or some other occupation” within the meaning of a by-law of a benevo- 
lent society. Neill vs. Order of United Friends, 668. 

11. Potson.—Death from the accidental taking of poison is not within the ex- 
emption of an accident policy which excludes death caused by ‘‘ taking 
poison,” which refers only to the voluntary taking of poison. Travelers 
Ins. Co. vs. Dunlap, 604. 

12. PorsoN—WatvEeR oF Proors AND LimitTaTion.—A provision in an accident 
policy that it should not extend to poison “in any way taken,” referred 
only to the manner of taking, not to the motive of insured, and did not 
exempt accidental poisoning from the risks covered. 

Where an officer of the company declared to a beneficiary that he knew of the 
death, and proofs would be unnecessary because the case was not covered 
and the claim would not be paid, proofs of death were waived. 

The by-laws required suit to be brought within thirty days after refusal to 
pay aclaim. The limit in other cases was three months. The beneficiary 
was refused a copy of the by-laws of which she was ignorant, and was 
told by an officer that three months was the limit. 

Held, That the limitation of thirty days was waived. Metropolitan Acc. Ass’n 
vs. Froiland, 595. 

13. Votunrary Danezr.—The burden of showing voluntary exposure to un- 
necessary danger is on the company. 

Crossing a railroad bridge on a dark night on aside which is planked and has 
a rail on one side, and is much used by the public, is not as a matter of 
law an exposure to unnecessary danger; but crossing on the opposite side 
which is not planked, with ties ten inches apart and no rail, is such an 
exposure. Follis vs. United States Mut. Acc. Ass’n, 498. 

14, Vonuntrary DancER—APPLICATION Fu.tEpD By AGENT.—The insured under an 
accident policy represented himself as keeper and proprietor, and died 
from the kick of a mule. 

Held, That, unless the insured knew the dangerous character of the mule, it 
was not death from voluntary exposure to unnecessary danger, unless he 
failed to exercise ordinary care, and instructions to that effect were net 
error. 

Where the answers in the application were filled by the agents, who knew all 
the facts, and they made the classification of the risk, the company is 
estopped to set up a wrong classification. Carpenter et al. ve. American 
Ace. Co., 543. 

See Emptoyer’s LiaBILity. 


ACTION. 


1. By Mortreaaez.—The policy was payable to the mortgagee, but the 
amount of the mortgage was only about half that of the policy. 

Held, That the mortgagee could not sue alone, the mortgagor should be joined. 
Burlington Ins. Co. vs. Lowery, 610, 611. 

2. Joint—EvipENce as TO—Proors oF Loss.—Two or more persons, havin 
separate and distinct causes of action againt the same defendant, thoug’ 
arising out of the same transaction, cannot unite; nor can several plain- 
tiffs in one complaint demand several distinct matters of relief; nor can 
they enforce joint and separate demands against the same defendants, 
and these allin one and the same action. 

In an action on an insurance policy to recover a loss by fire, the plaintiff must 
aver and prove that the proofs of loss were furnished within the time re- , 

quired, and in substantial compliance with the terms of the policy, or 
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that such conditions have been waived by the company; and if at the 
trial there is a total failure to prove either that such proofs were duly 
made, or that they were waived, it is the duty of the trial court to sustain 
a demurrer to the evidence and dismiss the action. State Ins. Co. vs. 
Belford, 127. 

3. Pueapinc —Evipence—Suicipe.—The complaint need not set forth the ap- 
plication or answers contained in the same. 


Where the question whether an action is prematurely brought can be settled 
by reference to date of filing complaint, a failure to allege the expiration 
of the time after which action might be brought is not ground for 
demurrer. 

The exclusion of evidence that insured had four years before declared he 
would commit suicide in the event of a contingency, which had actually 
arisen, and such suicide was the defense, was not error. 

The presumption in case of alleged suicide is against the act. 

A question in an application whether there is any fact relating to his physi- 
cal condition or personal or family history with which the company 
should be made acquainted calls only for an honest answer. Whether 
so answered is for the jury, and it was not error to refuse an instruction 
tbat insured was bound to disclose the fact if his life had been threatened 
by enemies. 

Where the evidence in support of one of the two issues raised fails to support 
it, an instruction that the entire theory of the defense is based on the other 
is notreversible error. Connecticut Mut. Life Ins. Co. vs. McWhirter, 721. 

4. Wuo May Suzt.—The Massachusetts statute providing that a beneficiary is 
entitled to the proceeds of a life policy, as against creditors or represent- 
atives of the insured, does not affect a statute requiring administrator 
of insured to sue. 


The statute authorizing suit by the beneficiary applies only to policies issued 
after the passage of such statute. 


Demand for payment is not a condition precedent to suit. Wright vs. Vermont 
Life Ins. Co., 238. 


See InsuRABLE INTEREST 3; MorTGaGEE 1; Proors or DeatTu ; REPRESENTATION 3. 
ADDITION. See Risx 1, 2. 


ADJUSTER. 


Proors of Loss—WaAIvER—AUTHORITY OF AGENT.—Where an adjuster requires 
the insured to procure at considerable trouble and expense a carpenter’s 
estimate supplemental to the proofs of loss, the company is estopped from 
setting up a breach of condition of which it already had knowledge. 

A provision that no requirement on the part of the company relating to the 
appraisal shall be deemed a waiver, does not refer to such act by the 
adjuster. 

Knowledge of the agent who issued the policy as to a breach of conditions is 
knowledge of the company. 

Any limitation of the powers of the agent within the apparent scope of his 
authority, in order to be effectual, must be incorporated in the policy. 
Dick vs. Equitable F. § M. Ins. Co., 449. 


See Acent 9; Proors or Loss 9; SatvaGE, 


AGENT. 


1, ANSWERS IN APPLICATION By.—Where soliciting and forwarding applications 
for policies of insurance were within the scope of the duties of an agent 
of an insurance company, and such agent undertook to prepare for an- 
other au application for insurance, and wilfully inserted therein a false 
answer to a material question, he will be regarded in so doing as the 
agent of the company, and not of the applicant; and the agent’s knowl- 
edge of the falsity of the answer will be imputed to the company. 
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Although, in such case, the application was, by its terms, a part of the con- 
tract of insurance, and was signed by the person to whom the policy was 
subsequently issued, if the latter was fraudulently misled and deceived 
by the agent as to the contents of the application in the respect indicated, 
and was, in fact, ignorant that it contained the false answer in question, 
the company will not be allowed to avoid the policy on the ground of a 
false warranty in relation to that answer. 


This case, upon its substantial merits, is controlled by the propositions of law 
above announced; and there was no error in refusing to grant a new trial 
upon any grounds of the motion therefor to which the cross bill of excep- 
tions relates. Clubb vs. American Acc. Co., of Louisville-—American Ace. 
Co., of Louisville, vs. Clubb, 876, 877. 


2, APPARENT AuTHORITY.—B., who had been acting as agent for defendant and 
several other companies sold out to S., who applied to defendant for its 
agency. He was requested to make up accounts of B., collect any balances 
due and cancel any insecure risks, after doing which he should be ap- 
pointed. Pending and rg Sony toe such appointment, S. secured the com- 
pany’s supplies without its knowledge and issued the policy in suit, 
depending on its subsequent ratification. The risk was not reported, 
however, to the company before the loss. 

Held, That the question of the agency of S. was properly withdrawn from the 
jury. 

Held, That S. did not become an agent authorized to insure by holding himself 
out assuch. Rahr et al. vs. Manchester Fire Ass’e Co., 750. 


3. AUTHORITY or —Or Company or INSURED.—The jury, under the instruction of 
the court, must determine, from the facts of the case, the existence, 
nature, and extent of the power and authority of the agent of the 
insurance company. 


If a general agency exists, it is prima facie coextensive with the requirements 
of the business at the given time and place. 


The question, what power did the insurance company hold the agent out to 
the public as possessing, may determine the extent of his power, rather 
than the power the agent in fact possessed. 

Such general agent may waive forfeitures and conditions in the policy, not- 
withstanding a provision therein that no agent has such power. 


If the facts regarding the risk are correctly stated to the agent, but errone- 
ously inserted by him in the application, the company is chargeable with 
his error or mistake. 

He may consent to contemporary insurance on the property taken through 
him at the time in another company. 


A provision in the application or in the policy making him the agent of the 
insured and not of the company cannot change his legal status as agent 
of the company, or the law of agency, if he is in fact the agent of the 
latter. Coles vs. Jefferson Ins. Co., 247. 

4, COMPENSATION OF SuB-AGENT—Parot Evipence —Although it may have been 
within the scope of the authority of certain general agents of the de- 
fendant insurance company to employ for it a sub-agent, and bind the 
company to pay him for services rendered, the company was not bound 
for the compensation of a person who was employed by these general 
agents, in their individual capacity, to work for them; nor was parol 
evidence admissible to vary the terms of a plain and unambiguous writ- 
ten contract between these general agents and the plaintiff, under the 
terms of which he was their employee, and not the employee of the 
company. Boren vs. Manhattan Life Ins. Co., 861. 

5. Consent To Removat—Maruine.—The policy insured furniture while remain- 
ing in the houses. The agent afterwards permitted their. removal 
elsewhere by a written clause attached to the policy. 


Held, That evidence that he was accustomed to grant such permissions, and 
report them to the company, was sufficient evidence of his authority. 
Where the insured had no knowledge of the revocation of his agency, such 

permission by a former agent will bind the company. 
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Where an agent mails a report to his company and no answer is received, it 
will be presumed that the report reached the company.—Burlington Ins. 
Co. ve. Threlkeld, 32. 


6. Contract as To Fees Construrp.—A life-insurance association approved an 
application, and issued and forwarded to its general agent a policy for de- 
livery to the applicant. The application and policy each contained a con- 
dition, in substance, that there was no binding contract of insurance until 
the written application was received and accepted, and the policy issued 
by the association and delivered to the proposed member in person, during 
his lifetime and good health, nor until the admission fee and advance pre- 
mium were paid thereon; ‘‘ that no agent of the association had authority 
to make, alter, or discharge contracts, waive forfeitures, extend credit, or 
grant permission, and no alteration of the terms of the contract should be 
valid, and no forfeiture thereunder should be waived unless alteration or 
waiver should be in writing, and signed by the president and another 
officer of the association.” By acontract appointing this general agent of 
the association, which was signed by the president and secretary thereof, 
his compensation for soliciting and obtaining parties to become members 
of the assoeiation, and insured therein, was fixed at the whole sum of the 
admission fees and advance premiums to be paid by each person insured. 
Held, that the part of the contract in relation to the compensation of the 
general agent gave him the right to collect of each person of whom he 
received an application, when he delivered the policy, the membership 
or admission fees and advance premiums, and keep them. That, in col- 
lecting, he might, at his option, demand immediate payment or extend 
credit, and that, if he extended credit, it was not for the company, but 
for himself; that the association has surrendered the right to any further 
control or direction of the collection of the fees and advance premiums to 
be paid by persons insured through this general agent ; that the contract 
with the general agent was inconsistent with their right to insist on the 
enforcement of the stipulations in regard to payment contained in the 
application and policy ; that a delivery of the policy to the applicant, 
made or caused to be made by such general agent, was good, and the 
contract of insurance binding, notwithstanding credit was extended for 
the payment of the membership fees and advance premiums. Pythian 
Life Ass’n vs. Preston, 502. 

7. DELEGATION oF AuTHORITY.—Authority conferred upon an agent, requiring 
the exercise by him of special skill, judgment, or discretion, cannot, in 
the absence of a known usage, or when justified by the necessities of the 
case, without the consent of the principal, be delegated to another. 
Home Fire Ins. Co. vs. Garbacz, 782. 


8. EvipENcE AS TO KNOWLEDGE OF—WaRRANTY.—Where a policy provided that 
no statements made or given to its agents or any other person should 
affect its rights unless incorporated in the application, parol evidence of 
statements made to the agents of defendant is admissible toshow a waiver 
of the breach of warranty of such statements, where it was proposed to 
follow it up by showing that the information given to the agents had 
been communicated to the company. 


Where a policy provided that statements of or to an agent should be insuffi- 
cient to modify the terms of the contract, a charge that, where there was 
evidence of statements by and to the agent, it would be presumed that, in 
accordance with his duty, he notified the company thereof, was erroneous. 


Where a policy provides that no agent can stipulate for a modification of its 
provisions not brought te the knowledge of his principal officers, know]- 
edge of the general superintendent that material statements in the appli- 
cation were false is not knowledge on the part of the company. 

Where a plain breach of warranty in an application for life insurance had 
been proved, and no notice thereof by the insurer was shown, it was 
proper to direct a verdict for defendant. Ward vs. Metropolitan Life Ins. 
Co., 325, 526. 


9. HusBanp In Case OF WireE—WaAIVER OF Proors By ApDsusTER.—Where the 
husband is authorized by the wife to manage and insure her property 
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as her agent, the authority of the husband when not in writing may be 
proved by his testimony. 


Where the wife has disappeared and cannot be communicated with, the 
husband may institute suit in her name as such agent. 


A refusal of the adjuster authorized to settle the loss to pay on the ground of 
such absence is waiver of objections to the proofs of loss as not comply- 
ing with the requirements of the policy. Roberts et al. vs. Northwestern 
National Ins. Co., 68. 


10. KNowLepcE or.—Where the agents were also bankers and issued a policy 
on property on which as bapvkers they held a chattel mortgage, the com- 
pany will be presumed to have had such knowledge of the incumbrance 
as to be a waiver of a policy condition against it. McDonald vs. Fire 
Ass'n of Philadelphia, 708. 


11. Or InsurER on InsuRED —EvipENcE—CaNcELLATION.— Where the agents who 
effected the insurance were unknown to either party, acting both as the 
agents of the insured, having general charge of the property, and local 
agents of the company, the contract may be avoided by either party if 
not ratified with knowledge of the facts. 


Evidence of such right by the insurer to avoid the policy will not be admitted 
when the insurance is denied by it. 


Where such agent informed the insured that he was also acting for several in- 
surance companies, and was directed to insure in one of them, he was the 
agent of the insurer in placing the insurance. 


An agent to procure insurance is not authorized to accept notice of cancella- 
tion of the policy which he procures. British America Ass’e Co. vs. 
Cooper, 437, 438. 


12. Parot Waiver By.—A policy provision that notice and proofs of loss can 
only be waived by written endorsement thereon does not prevent a parol 
waiver, but an agent authorized only to sign and issue policies cannot 
waive such provision. Burlington Ins. Co. vs. Kennerly, 40. 


‘ 


13. To Receive Service.—A party in Wisconsin authorized by insured to pro- 

cure insurance for him secured the policy in question from the general 

- agent in another state of a company not authorized to do business in 
Wisconsin, and received a commission on the premium. 


Held, That under the statute of Wisconsin, providing that any person solicit- 
ing insurance and receiving compensation shall be deemed the agent of 
the company to accept service, service on such party was valid, and a 
judgment secured thereon in Wisconsin will be enforced in Iowa. Fred 
Miller Brewing Co. vs. Council Bluffs Ins. Co., 17. 


14, Watver or OTHER INsuraNcE.—An agent who is authorized to accept risks, 
fix rates, and issue and renew policies, must be deemed a general agent, 
with power to appoint sub-agents, whose knowledge, while soliciting 
insurance, of the existence of other insurance or incumbrances concerning 
which they have been notified, will bind the company and estop it from 
setting up a policy provision working a forteiture in such cases. Goode vs. 
Georgia Home Ins. Co., 459. 


15. Watver or Proors oF Loss.—An agent sent by an insurance company to 
adjust a loss has no implied power to delegate his authority to another. 


A policy issued by a Massachusetts corporation, insuring a building in Free- 
hold, N. J., against damage by fire, required the assured to furnish proofs 
of loss to the company within 30 days after a fire, and also contained this 
clause: ‘‘ No officer, agent, or representative of the company shall have 
power to waive any provision or condition of this policy.” Held, That 
the local agent of the company at Freehold, having a branch office there, 
could not absolve the assured from the duty of furnishing proofs of loss 
within the time limited. Dwelling-House Ins. Co. vs. Snyder, 715. 


16. Waiver or Vacancy—INCUMBRANCE AND LimitaTion.—Where the policy was 
issued by the agent on a building known to be vacant because unfinished 
such continued vacaney pending its completion is waived. 
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Where the policy was issued in compliance with a parol contract for insurance, 
in which no questions regarding incumbrance had been asked, a provision 
avoiding it in case of mortgage is not effectual. 

Where in such case no time for completion had been verbally mentioned, and 
the policy limited it to thirty days, to which the insured objected, a 
consent by the agent that he might have all the time he wanted was a 
waiver of the limitation. Queen Ins. Co. vs. Kline, 236. 


See ApsustER ; DEeLivery; INcUMBRANCE 1, 3, 4, 6; LimiTaTION 2; MortGaGE 2; 
Movtvuat Company 3; Notice; OTHER INsuRANCE 2, 6; PREMIUM 3; PrRoors 
oF Loss 1, 6, 10; RENEWAL; REPRESENTATION 1, 2; T1TLE 7. 


ALIENATION. 


ConsENT OF BrokER TO ASSIGNMENT.—A sale and conveyance of the insured 
property terminates and avoids a policy which contains the following 
stipulation: ‘‘If the property be sold or transferred, * * * or if this 
policy shall be assigned before a loss, without the consent of the company 
indorsed hereon, * * * then, and in every such case, this policy shall 
be void.” 

Held, That there is no statute in this state affecting the force of such clauses 
in policies of insurance. 


Where the broker who procured the policy is not the agent of the insurance 
company, he cannot receive notice and give consent to the transfer or 
assignment of the policy, under Rev. St. c. 49, §§ 19, 90; nor is such au- 
thority conferred upon insurance brokers by St. 1891, ec. 112. 

A policy containing a memorandum that makes it payable to a third party, 
in case of loss, to the extent of his interest, becomes functus officio when 
the interest of the insured ceases. Richmond vs. Phanix Ass’e Co., 354. 


See Insotvency 2; MortTGaGEE 1. 


ALTERATION. 


Removal OF SPRINKLER.—The policy was on mill building and additions, in- 
cluding flumes and automatic sprinkler equipment, and permitted alter- 
ations, additions, and repairs to building and machinery. 

Held, That a removal of the sprinkler equipment in order to substitute a 
better one was not a violation of the policy. 


Held, That, where no unnecessary time was involved in alterations, such alter- 
ations were not a violation of a provision against increase of risk within 
the control of insured. Tiremen’s Ins. Co. vs. Appleton Paper & Pulp Co., 634. 


APPLICATION. 


1. Answer iN—As To RuptureE.—Where the statute provides that misrepresenta- 
tions shall not work a forfeiture unless made with intent to deceive or 
they increase the risk, false answers will not avoid the policy although the 
latter so stipulates, unless made with intent to deceive. 

The question as to such falsity and intent is for the jury. 


Where there was evidence that the insured had previously been ruptured but 
had recovered, the question whether he was ruptured at the time of ap- 
plication was for the jury, but a denial of any illness since childhood was 
a misrepresentation. Levie vs. Metropolitan Life Ins. Co., 470. 

2. Evipencre as To Disasruity.—The applicant stated that he was on the U. S. 
pension rolls for disability and not for any acute or chronic disease. 
Held, That affidavits of neighbors furnished in support of the pension are not 
admissible where it did not appear that they were procured by or their 
contents known to the insured, nor are the reports of the examining 
physicians when the pension was secured admissible under similar 

circumstances. 

Held, That statements of insured tu third parties regarding his health at the 
time of procuring the pension are inadmissible. 


- 
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Held, That statements made by him to his attorney at such time are 
privileged. 

Held, That evidence that the answers in his application were written by the 
company’s examiner, and that the latter inquired why he was on the pen- 
sion roll and was answered for general disability, and then asked if he 
had any acute or chronic disease, and upon being answered ‘‘ no” wrote 
in the application that he was not on the roll for such disease, was not 
evidence that was inadmissible as tending to vary the written contract. 


Held, That a foot-note to the application by the examiner that he was on the 
pension roll at the solicitation of a lawyer three years before, and could 
give no further particulars, was a notice to the company to examine the 
pension roll at its peril. Mutual Life Ins. Co., of New York, vs. Selby, 618. 

3. EVIDENCE AS TO INTEMPERANCE —ConstrRucTION.—The defendant issued its 
policy of life insurance, which provided that the application for the insur- 
ance should be a part of the policy, and that, if any fraudulent repre- 
sentation or statement should be made in the application, then the policy 
should be null and void. The application contained numerous questions, 
and the answers thereto, relating to then existing or past facts; also, an 
agreement on part of the applicant that all statements and answers in the 
application are warranted to be true. Among these questions and an- 
swers were the following: ‘‘ Do you use malt or spirituous beverages ?” 
Answer: “No.” ‘Have you always been temperate?” Answer: ‘ Yes.” 
Held, that it was no part of the plaintiff’s case to allege and prove that 
the answers contained in the application were true, but that the burden 
was on the insurer to allege and prove their falsity, and he must, in his 
pleading, specify which of the answers he claims to be false, and on the 
trial he will be limited in his proof to those which he has alleged to be 
false, overruling certain dicta in Price vs. Insurance Co., 17 Minn., 497 
(Gil. 473). 

Held, Also, that evidence as to the business habits, pursuits, and associations 
of the insured, at and before the time of the issuing of the policy, was 
admissible, as bearing on the question, whether he was temperate. 


Held, Also, that the questions above quoted have reference to the habits of 
the insured, and not to exceptional and occasional acts, and that the 
word ‘‘ temperate” means abstinence from excessive or injurious use, 
and not total abstinence. Chambers vs. Northwestern Mutual Life Ins. Co., 
755, 756. 

4, ‘Fause STATEMENT aS TO Risk.—The application, which was a warranty, 
stated that theze had been no previous fires in the mill and that the roast- 
ers were detached from woodwork on all sides. It appeared that there 
had been several previous fires, and that the roasters which caused the 
loss were not detached from the woodwork. 


Held, That a verdict should be directed for the defendant company. Rosebud 
Mining & Milling Co., Plaintiff, vs. Western Ass’e Co., Defendant, 693. 

5. Occupation.—The application required a full and complete answer to the 
question as to occupation. The answer was, ‘‘ Waiter.” There was evi- 
dence that he had formerly been a calker, but was then a waiter. The 
proofs of death stated him to be a calker and waiter. 


Held, That the truthfulness of the answer was for the jury. 


Held, That a complaint may be amended by substituting the name of the ad- 
ministrator for that of the beneficiary as plaintiff. Wright vs. Vermont 
Life Ins. Co., 238. 

6. REPRESENTATIONS—PuysiciaN.—Under a statute providing that misrepre- 
sentations in order to avoid the policy must be fraudulently made, or in- 
crease the risk, warranties as well as misrepresentations are included. 


Where the insured calls twice upon a physician who prescribes and is paid, 
he is attended by such physician within the meaning of the question in 
the application, ‘‘ by what physician were you last attended?” White vs. 
Provident Savings Life Ass’e Soc., 454. 

7. SuicipE—Copy ATTACHED TO Po.icy.—The application exempted suicide from 
the risks assumed, but the policy stipulated that it should be incontesta- 
ble after two years, except for fraud. 
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Held, That where the provisions of an application and policy conflict, the 
latter will govern, and in case of two interpretations that sustaining a 
claim for indemnity will govern. 

Heid, That after two years the policy was liable in case of suicide. 

Books purporting to be copies of the revised statutes, and claiming that the 
text has been carefully compared with the original, but which are not 
published under legislative authority, are not admissible as evidence. 


Where the statute provides that unless a true copy of the application be at- 
tached to the policy, no falsity of statement in the application can be set 
up, such purported copy, which omits the examiner’s report and part of 
the statements made by insured, and gives incorrect address to which 
notice of premiums should be sent, is not a true copy. Goodwin vs. Provi- 
dent Savings Life Ass’e Soc., 401. 

8. Warranty.—The assured warranted the truth of his answers made in his 
application, and the trial court instructed the jury that he was bound 
to answer accurately so far as he undertook to answer, but that his war- 
ranty could not be extended beyond his answers as actually given. 
Held, that the instruction was correct, and that certain requests to charge, 
which were not in harmony therewith, were properly refused. 


Evidence considered, and held that it sustains the verdict. Hale vs. Life In- 
demnity § Investment Co., 801. 


See AGENT 1; REPRESENTATION 3. 


APPRAISEMENT. See ArsBIrTRATZ=. 


ARBITRATE. 


FAILurE OF APPRAISEMENT—EVIDENCE AS TO VaLuaTION.—A fire policy provided 
that the loss should be determined by two appraisers, the company and 
the insured each selecting one, and that the two should select one umpire, 
to whom they should submit their differences if they failed to agree. 
Held, that where one of the appraisers ceased to act, and the appraise- 
ment was completed by the other appraiser and the umpire, the award 
was not in aceordance with the policy. 

The mere fact that the umpire was chosen after the appraisement was begun 
did not invalidate the award, 

Where a policy provides that the loss shall be determined by appraisers, the 
company and the insured each selecting one, and the insured causes a 
failure of appraisement, he cannot maintain an action on the policy. 

Where a policy provides for ascertaining the loss bf appraisers, in an action 
on the policy the appraisement cannot be proved by oral evidence unless 
the absence of the paper is accounted for. 


It is proper to exclude evidence as to a matter not shown to be important. 


In an action on a fire policy it appeared the loss occurred July 23, 1893, and 
one of the plaintiffs testified the value of the goods insured at that time 
was about the same as on February 23d. Held, that it was not error to 
permit plaintitis to ask a witness to state the value of the goods in 
February or March, 1893. 

In an action on a fire policy which provided that the loss should be ascertained 
by appraisers, one of the appraisers testified that one of the plaintiffs asked 
him to attend to the arbitration for him, and he agreed to do so. Held, 
that it was error not to allow defendant to ask the witness what he did 
in pursuance of the request or the power delegated to him towards pro- 
curing an appraisal. 

Plaintitts’ witness had given evidence tending to show that the goods were 
worth $6,000 to $7,000, thereby corroborating one of plaintiffs. On cross- 
examination he testified that he supposed he had a conversation with one 
R.; that he did not say to R. that he had told one of the plaintiffs that his 
books were wrong,and he had no such stock as he claimed to have. Held, 
that it was error not to permit defendant to ask R. as a witness if plain- 
tiffs’ witness said to him at a particular place and time that plaintiff's 
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books were wrong, that he had no such stock as he claimed, and that his 
charges were erroneous, or something to that effect. Caledonian Ins. Co. 
vs. Traub et. al., 791, 792. 


ARBITRATION. 


1 Instructions ReGarpInc.— Where a policy provides that the amount of loss 
shall be determined by arbitration, the refusal to hold, in an action for 
the loss, that the insured can not compel payment unless the arbitra- 
tion has been had, or has been abandoned by agreement or prevented by 
the insurer, is harmless error where the evidence shows and the court 
finds that the insurer did prevent the arbitration. 


Where there is evidence that the arbitrator appointed by the insurance com- 
pany acted in the matter as its representative, rather than as a disinter- 
ested arbitrator, propositions of law which assume that he was not in fact 
the agent of the company, instead of leaving it to be determined from the 
evidence whether he so acted as to be justly regarded as such agent, are 
erroneous. AJiagara Fire Ins. Co. vs. Bishop, 24. 


2. InrEREsT.—The policy provided that, in case of lors, payment would be 
made in 60 days after statement of the same, and the amountif not agreed 
upon, shall be ascertained by referees. 


Held, That the insured was entitled to interest after the 60 days in case of 
arbitration and nonpayment. Hardy etal. vs. Lancashire Ins. Co., 746. 


3. WalveR—THREE Fourtus VaLuE.—Where the policy provides that in case 
of failure to agree appraisers shall be chosen, a demand for appraisal 
by the insurer is a waiver of defenses going to the question of liability. 


Where the company refused to accept as a third appraiser any one of eight 
competent business men residing in the vicinity, without any specific ob- 
jection, such action is arbitrary and a waiver of the right to insist on 
arbitration before suit. 


A three-fourths value clause is inoperative under the statute of Tennessee. 
Hickerson vs, German-American Ins. Co.—loyal Ins. Co.—Equitable Ins. 
Co., 422. 

4, Watver or—The statute provided that failure of an insuranee company to 
appoint referees under the provision of a standard policy, within ten 
days after written request, was a waiver of arbitration. 

Held, That failure to pay any attention within that period to a written re- 
quest mailed was a waiver, where the copies of such letters mailed were 
produced after the company failed to comply with a notice to produce 
all letters received. McDowell vs. tna Ins. Co., 156. 


5. WaAlIveER oF STIPULATION— EvIDENCE OF VALUE.—Where an appraiser was se- 
lected by each party, the matter submitted by mutual agreement and an 
appraisement secured, it will not be set aside because the policy provisions 
as to first proceeding to ascertain the loss by the parties, and the selec- 
tion of an umpire, had not been complied with. It was competent for the 
parties to waive such conditious by mutually agreeing on a different 
method of procedure. 


Where under the issue no evidence of value other than the appraisement could 
beintroduced and the only question was as to its validity, it was error to 
charge that if the appraisement did not show the value this should be 
found from the evidence. London § Lancashire Fire Ins. Co. vs. Storrs, 283. 


6. Wuen Nor Enrorcrste.—Provisions in a policy of insurance that, ‘‘in 
case of failure to agree, the damage shall be appraised on each article 
by disinterested appraisers, mutually agreed upon ;” and “ that, in case 
differences shall arise touching the amount of any loss on damage, it shall 
be submitted to the judgment of arbitrators mutually chosen, whose 
award in writing shall be binding on the parties;’’ and that no action 
against the company shall be sustained unless an award, as provided, 
shall first have been returned, are inoperative when no arbitrators are 
agreed upon, and do not make arbitration a condition precedent to the 
plaintiff’s right of recovery. because they are indefinite, provide no 
means for determining the number of arbitrators nor mode of selecting 
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them, and place it in the power of either party, by refusing to agree to 
any selection made by the other, to prevent an arbitration. dtna Ins. 
Co. vs. M:Lead et al., 669, 670. 


7. WueEN Vauip. —The policy provided that in case of.dispute the amount 
of loss should be settled by arbitration and that no suit should be 
begun without compliance with the conditions. 


Held, That the agreement to submit the amount of loss to arbitration was valid. 
Western Ass’e Co. vs. Hall et al., 874. 


See MortGaGEE 4; PLEADING 1. 


ARSON. 


Fravp—Vacant.—Where fraudulent insuratice on the contents is procured by 
the insured owner of the building, and the building is fired to recover on 
such insurance, the policy on the building is also avoided. 


Evidence that two or more persons separately do things to accomplish a 
common end warrants a conclusion of a previous understanding. 


Occupancy for the purpose of procuring such fraudulent insurance on con- 
tents and firing the building is not occupancy within the policy. Names 
vs. Dwelling- House Ins. Co., of Boston, 589. 


ASSESSMENT. 


1. ABANDONMENT OF Poxicy.—On the issue as to whether an insurance policy 
which provided for its termination by either party, and that on nonpay- 
ment of assessments after 30 days’ notice, insurer might collect the same 
with 25 per cent additional for cost of collection, but which did not pro- 
vide for a forfeiture for such nonpayment, had been abandoned by insured, 
it appeared that insured, on receipt of a notice of an assessment, which 
stated that nonpayment would cause the policy to cease until the assess- 
ment was collected, with the 25 per cent additional for costs, failed to 
take any notice thereof, and soon thereafter took out another policy in 
another company, for the amount of the policy in suit, additional insur- 
ance being allowed by the policy. Eight months afterwards his property 
was burned. There was also evidence of statements by insured to the 
effect that he considered the policy worth nothing, on account of the finan- 
cial condition of the insurer. Insured denied that he had intended to 
abandon the policy. Held, that a finding that insured had abandoned the 
policy was warranted. Jones vs. Alliance Mut. Fire Ins. Co., of Keading.— 
Appeal of Kinney, 569. 

2. Action to Lrevy.—The policy of a mutual accident association provided 
that payment of the indemnity was conditioned, under the laws of New 
York, upon the same being realized from assessments ; the by-laws pro- 
vided for an assessment in case funds were lacking. 

Held, That an action at law to recover could be sustained; a bill to compel a 
levy of assessment was unnecessary: nor was it necessary to prove that 
funds were in the treasury or that a levy had been made. Follis vs. United 
States Mut. Acc, Ass'n, 498. 

3. Construction oF By-Law.—The by-laws required the money to pay the claim 
under the certificate to be raised by assessment of the members and to be 
dependent on the assessment. 


Held, That the assessment was limited to those who were members at the time 
of the accident. Collins vs. Bankers’ Acc. Ins. Co., 223. 


See BENEVOLENT Society 4; [INsoLvENcy 1; Mctruat Company 2; OTHER INSURANCE 1. 


ASSIGNMENT. 


1, EvIpENcE as TO EFrFEcT—INSURABLE INTEREST.—In an action by the assignee 
of a life-insurance policy to recover the amount due thereon, a special 
question was submitted to the jury,—whether the insured made the assign- 
ment of the policy to secure a loan advanced by the plaintiff, and whether 
the assignment was genuine. Held, that an answer in the affirmative 
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was inconsistent with a subsequent finding that the policy was not as- 
signed to secure the payment of a debt due plaintiff from the insured, but 
P was sold absolutely, in consideration of a debt. 


The inconsistency is not cured by the fact that the court charged that the 
question was to be understood as involving merely the determination of 
the genuineness of the assignment. 


Where, in an action by the assignee of a life-insurance policy, the assignee 
claimed that the assignment was intended as an absolute sale, and there 
was testimony that the assured had made several efforts to realize on the 
policy, it was not error for the court, in commenting on the testimony, to 
call attention to the fact that the surrender form on the back of the policy 
was apparently signed by the insured, as corroborative evidence, although 
there was no proof of a signature, and the form itself had not been offered 
in evidence, except as part of the whole policy. 


In an action by the assignee of a policy of life insurance, it appeared that, as 
originally written, the assignment limited the amount claimed by the 
assignee to $500, but this had been erased, defendant claiming that the 
erasure had been made after the execution of the assignment. ‘There was 
but one witness to show that the erasure had been made before execution, 
and his testimony was not clear. Attached to the policy was a second and 
subsequent assignment, providing that the assignee should take only as 
his interest should appear. Held, that an instruction to the effect that, 
under this assignment, plaintiff would be compelled to show an interest, 
and ‘‘only to the extent of that interest would he be entitled to claim 
under the assignment, and that it would not take out of the original 
assignment the condition attached to it, if the condition was originally 
intended to be attached,” was erroneous, in that it was inadequate and 
misleading. 


In an action by the assignee of a policy of life insurance for $2,000, where the 
consideration paid therefor was shown to be $700, and there was no evi- 
dence as to the assured’s expectancy of life when the policy was issued or 
when it was assigned, there was not such a disproportion between the 
amount of the policy and the consideration as to bar a recovery on the 
ground that the assignment was in the nature of a wagering contract. 
McHale vs. McDovnell, 826. 


2. INSURABLE INTEREST—INTERPLEADER.—On December 30, 1887, George Meyers 
procured from the Equitable Life Assurance Society a policy insuring his 
life for $2,000, and payable at his death to his executors, administrators, 
or assigns. On May 18, 1888, he assigned his interest in the policy to Mrs. 
Schumann, who had no insurable interest in his life, and delivered the 
assignment and policy to her, she assuming payment of subsequent pre- 
miums. On November 10, 1894, he assigned his interest in the policy to 
Christine Meyers. and died November 25, 1894. Mrs. Meyers afterwards 
filed a bill against Mrs. Schumann, who held possession of the policy, and 
the Equitable Life Assurance Society. Upon an order in the cause the 
society paid into court the $2.000, and the cause proceeded to final hearing 
upon the respective claims of Mrs. Meyers and Mrs. Schumann,as ifthey had 
been ordered to interplead. It was contended thatthe policy, when assigned 
to Mrs. Schumann, who had no insurable interest in Meyers’ life, became 
a wagering contract and void. Held, that it was unnecessary to deter- 
mine the important questions thus presented; for, if the contention is 
tenable, it would only afford a defense to the Equitable Society, and as 

that society, by paying the money into court, has recognized its contract 

¥ as enforceable, the defense has been waived. Meyers vs. Schumann, 779, 780. 

3. Or Poticy—TitLe.—A policy of life insurance made payable to the assured, 
his executors, administrators, and assigns, is, in law, assignable as any 
other incorporeal right. 


Such a policy does not constitute an asset of the succession of a living person, 
and is not amenable to the cenunciation of Rev. Civ. Code, art. 2454. 
Stuart et al. vs. Sutcliffe et al., 3. 

4. TitLE—MeasurE oF ReEcovery—MortGaGEE—PLeEapDING.—If a promissory 
note or other chose in action calling for money be assigned, and the party 
liable therefor promise its payment to the assignee, such assignee may 
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sue on it at law in his own name, without statute authority, as he has legal 
title thereto; whereas, without such promise, he would take only equit- 
able title, the legal title remaining in assignor. 


If, therefore. the insured, before loss by fire under a policy of insurance, as- 
sign the right to the damages in case of loss, and the insurer consents to 
the assignment, the assignee may, in his own name, as holding legal title, 
recover such damages after loss; and a reassignment to the insured party 
after loss, not assented to by the insurer, would not divest the assignee of 
his legal title, so as to prevent recovery in the name of the first assignee. 


A simple assignment of a chose vests in the assignee only equitable title, the 
legal title remaining in the assignor, and under section 14, c. 99, Code, 
the assignee may sue in his own name, or he may sue in the name of the 
assignor for his, the assignee’s, use. Though advisable to declare in the 
declaration and summons that the assignor sues for the use of the assignee, 
omission to do so is immaterial, as the declaration of such use is no part 
of the pleading. 

Where a policy of insurance provides that it shall be void if assigned without 
the insurer’s consent, the clause applies to assignment before loss of the 
claim for damages in case of loss. 


No formal words are necessary to make an assignment of a chose in action. 
Anything showing an intent to assign on the one side, and an intent to 
receive on the other, will operate as an assignment. It need not be in 
writing. 

A policy of fire insurance covers several properties, and a mortgage given by 
its holder covers only some of these properties. An assignment to the 
mortgagee, as such, of all the right, title, and advantage of the policy- 
holder under it, will entitle him to recover all the loss money for all the 
properties. 

An assignment of a chose as collateral security for a debt will enable the as- 
signee to recover from the debtor the whole liability under it, though, as 
between assignor and assignee, part of it may belong, after the recovery, 
to the assignor. 

In an action on a policy of insurance for loss by fire, claiming a certain sum 
as damage, or for loss to certain property, an amended declaration may 
be filed claiming larger damages, or on additional property, under the 
same policy, by the same fire. 


When such amendment is made, the time as to the larger claim made by the 
amendment. whether under the statute of limitations or under a clause of 
the policy fixing a limitation for action under it, will stop running at the 
commencement of the suit, and not continue to the filing of the amended 
declaration. 


In an action on a policy of fire insurance the plaintiff is not limited in recovery 
by the amount of loss specified in the proofs of loss, in absence of fraud. 


In an action of assumpsit on an insurance policy for recovery for loss by fire, 
there may be included in the declaration, with a count under section 61, 
c. 125, Code, the common counts or other counts proper in that form of 
action. 


An instruction should not assume a fact as not proven when there is any evi- 
dence tending in an appreciable, though slight, degree, to establish it. 
An instruction should not pass on the weight of evidence. 


A special question should not be submitted to a jury, if immaterial. Bentley 
vs. Standard Fire Ins. Co., 760, 761. 


5. WitHout Consent.—A policy of insurance is a contract of indemnity, 
personal to the party to whom it is issued, or for whose interest the in- 
surer undertakes to be responsible in case of loss, and cannot be trans- 
ferred to a third person, so as to be valid in his hands against the insurer, 
without the insurer’s consent. Kase vs. Hartford Fire Ins. Co., 158. 


See AtrenaTion; CREDIT INsuRANCE 1; Empioyer’s LiaBILity; TNsotvency 2; 
Vacant. 
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| ATTACHMENT. See Tittez 1. 


le BENEFICIARY. See Premium Nore 2. 


BENEVOLENT SOCIETY. 


1. By-Law as To BENEFicrary.—A by-law of the respondent which provided, 
on the death of a member, for the payment of an insurance benefit— 
First, to his widow; second, to his children ; third, to his parents; fourth, 
to his brothers and sisters; and, fifth, to his subordinate grove,—con- 

: strued. Held, that the right of the member to change the order of such 

i beneficiaries, and thereby designate any one of them as the one to receive 

i the benefit, was absolute, and that his widow had no vested right to the 
| benetit. Held, that such subordinate grove, although it was an unin- 
corporated voluntary association, might legally be designated such bene- 
fH} ticiary, and receive payment of the benefit, on proper evidence, to the 
satisfaction and approval of the officers named in the by-law, that the 
member had designated it as his Leneficiary. Finch vs. Grand Grove, etc., 
Ancient Order of Druids, 494. 


2. CuancE or Benericiary.—The certificate of a benevolent society, whose con- 
stitution made no provision for a change of beneficiary, was held by the 
party who was named therein as beneticiary. No attempt was made to 
change the beneficiary by the member during life, and the constitution 
aed that such party as the member designated should be entitled to 
the fund. 


Held, That the member could not transfer the title to the fund by a provision 
in his will. Silva et ux. vs. Supreme Council of Portuguese Union, 65. 


a 


eee 


3. InrEREsT oF WiFre.—The certificate of a benevolent association was made 
payable to the wife of the insured. The by-laws provided that in case 
of the prior death of the beneficiary, it should be payable to the heirs of 
the insured, or if there were none it should revert to the benefit fund of 
the association. 

Held, That there was no vested interest in the wife, and in case of her prior 
death, her estate had no claim on the funds. 


Held, That the wife’s policy-law as the wife, insurance taken out for 
her benefit did not affect the case. Fischer vs. American Legion of Honor, 77. 





4, Vautpity or AssEssMENT.—In an action against a mutual benefit insurance 
association, its records are prima facie evidence in its favor in respect to 
the rights of its members. 

Where, by the articles of association, members are assessed according to their 
ages on the death of a member, a vote of the ditectors instructing the 
secretary to levy an assessment on certain named deceased members, and 
to pay their beneficiaries, constitutes an assessment by the board of direc- 
tors. 

The fact that notice of an assessment is mailed before its date does not invali- 
date the assessment, since that cannot prejudice the members. 

Statements of a member that he does not intend to pay assessments any 
longer may be shown in a suit on his membership policy, in connection 
with proof of his failure to pay subsequent assessments. Van Prank etal. 
vs. United States Masonic Ben. Ass’n, 149. 


| 
| 
| 


BENZINE. See Risk 5, 8. 
! BILL OF SALE. See Trrte 2. 
BOOKS OF ACCOUNT. 


Evmence.—The policy stipulated that the insured should keep a set of books 
showing a complete record of his transactions. 
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Held, That evidence that before the issue of the policy the agent told the in- 
sured that such books need not be kept is inadmissible to vary or waive 
the written contract. Germania Ins. Co. vs. Bromwell, 372. 


See Iron Sart 1. 
BROKER. See ALIENATION; CANCELLATION 2. 
BY-LAW. See BENEVOLENT Socrety 1. 
BY-LAWS. See Murvat Company 1. 


CANCELLATION. 

1. In CasE or Mutuat Company.—The charter of a mutual company provided 
that members might withdraw by giving notice and paying all dues and 
liabilities. The policy provided that it might be terminated upon notice 
by the insured, the company retaining only the customary short rates. 

Held, That the company upon the application of a member for cancellation, 
and return of unearned premiums, is entitled to the time needed to deter- 
mine his liabilities. State Mutual Fire Ins, Ass’n vs. Brinkley Stave and 
Heading Co., 49. 

2. Notice To BRoKER AND SusstirutED Portcy.—Notice of cancellation was 
given to the broker procuring the insurance, who thereupon took out a 
policy in another company and notified the agent, and distinctly agreed 
with him that the company was ‘‘relieved.” On the day following 
the property burned and the substituted company acknowledged its 
liability and paid the loss. 


Held, That the cancellation was effectual and the first company was relieved & 
of liability although the policy provided for cancellation only after five 
days notice, and return of unearned premiums, and the five days had not 
expired nor the premiums been returned at the time of the loss. Arnfeld 
et al. vs. Guardian Ass’e Co., of London, 858. 


See AcenT 11; Live Stock; Risk 9; Trrie Insurance 1. 


CARGO. 


INSURANCE BY Co-PARTNERS—PERILS OF THE SEA —ParTicuLAR AVERAGE.— Where 
the plaintiffs and defendants, under articles of association, were co- 
partners in insuring each other npon cargoes, held, that an action at law 
cannot be maintained upon such contracts of insurance, because the 
promise is joint, and not several, and the assured cannot be both plaintiff 
and defendant, The only remedy is in equity. 

A stipulation in such articles of association that the members shall finally 
determine the amount of any loss is not strictly an arbitration clause, so 
as to oust courts of their jurisdiction in the matter, but a regulation inter 
sese, that will control, except for equitable cause shown. 

Held, In this case, that insurance is not on the voyage, but for the voyage, 
and damage to the cargo from a protracted voyage is not a sea peril. 
Upon a bill in equity, it appearing that the associates rightly applied the law 
to the facts of the case, and their decision is supported by the evidence 
that the plaintiffs have no claim beyond the particular average exempted 
by the terms of the insurance; also, that the principal damage to the 
cargo resulted from its own inherent qualities, excited by the long- 
continued transit,—held, that the bill be dismissed. Perry et al. vs. Cobb 

et al., 481. 


See Contract 1. 
CARPENTER’S ESTIMATES, See Proors or Loss & 


CARRIAGE HOUSE. See Risk 3. 
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CARRIER. 


PLEADING —NEGLIGENCE—ConTRIBUTION.—This action is upon a contract by de- 
fendant to insure the plaintiff, a common carrier, to the extent of its lia- 
bility as such, for loss by tire on grain in its elevator at its terminal station. 
The complaint set out the contract; also, a common-law contract of car- 
riage of the grain of certain shippers, with the obligation to safely deliver 
it, at such station, to the connecting carrier; that while it was awaiting, 

8 in such elevator, such delivery, in the usual course of its carriage, the 
grain was lost by fire; and that the plaintiff had paid the shippers 
therefor—but did not in express terms allege that the fire was due to the 
negligence of the carrier. Held, That the complaint stated a cause of 
action. 


The answer alleged that the contract of carriage was evidenced by a bill of 
lading containing stipulations modifying the plaintiff’s common-law lia- 
bility, and that the fire was not due toits negligence. The reply admitted 
the bill of lading, and affirmatively alleged that the fire was caused by 
plaintiff’s negligence. Held, That the reply was not a departure in 
pleading. 5 

Held, That the carrier may lawfully insure against liability for loss of goods 
carried, though occasioned by the negligence of his own servants. 

Evidence considered, and held to sustain the findings of the court, to the effect 
that the fire which caused the loss of the grain was due to the negligence 
of the plaintiff, and that the defendant waived the furnishing of the proofs 
of loss within the time limited by its policy. 


The plaintiff had other insurance on the grain, payable to itself, for the bene- 
fit of the shippers, in a sum equal to the amount named in the defendant’s 
policy, which provided that the defendant should not be liable for a 
greater proportion of any loss than the amount insured should bear to the 
whole insurance. The trial court held the defendant liable for one-half 
& of the loss. Held, That the court committed no error, as against the 
defendant. Minneapolis, St. P. § S. S. M. Ry. Co. vs. Home Ins. Co., 
252, 253. 


CHATTEL MORTGAGE. See IncumBRanceE 5. 
CIRCULAR. See Premivm 1. 
COMPROMISE. See Reparrs 1, 
CONCEALMENT. See Tirte 3. 


CONSTRUCTION. 


ImeLEMENTS.—A policy insuring implements, including binders, and all such 
goods in a general implement store, covers binding twine. Davis vs. 
Anchor Mutual Fire Ins. Co., 299. 


CONTRACT. 


1. MemMoranpUM IN CasE oF Carco.—Where at the time of contracting for in- 
surance on a cargo the facts needed to fix the exact amount of insurance 
and the premium were not yet known, a memorandum in the shape of an 
application setting forth the general features and amount of insurance 
with the premium ‘open for particulars,” and marked “ binding” is suffi- 
cient to make it a valid contract, where it appeared that the parties were 
willing to agree upon a reasonable premium and were only waiting the 
receipt of the particulars to issue the policy. 

But the insured was bound upon receipt of the charter party containing the 
needed particulars to communicate them to the insurer that a completed 
policy might be issued, and an unreasonable delay in so doing avoids the 
contract. Scannell vs. China Mutual Ins. Co., 357. 


VoL. XXV.—57 


}——— 
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2. Wuen Not CompLetE—Non-PayMENT oF Premium.—The application stipu- 
lated that the insurance should not be binding until receipt of premium 
by the company during the lifetime of insured. Afterwards the agent 
notified the insured that he had his policy and there was evidence that the 
first half of the first premium was to be taken out in bond by the agent. 
After this the agent left a receipt with applicant’s clerk acknowledging 
part payment and setting forth that the policy would be delivered on pay- 
ment of the balance. The applicant died two days later, and there was 
no evidence that he had received this receipt. There was evidence that 
directly after the agent told applicant’s brother about the delivery of the 
receipt and assured him the policy would hold good as if delivered. 

Held, That the contract was not complete. Rossiter vs. tna Life Ins, 
Co., 161. : 

See Lex Loct. 


CONTRIBUTION. 


1, Compounp AND SpecrFic Poricres.—The policy provided that it should not be 
liable for a greater proportion of the loss than the amount insured bore 
to the whole insurance, whether valid or not, on the insured property. 
The policy specifically covered shingles located on acertain block. Other 
compound policies covered shingles lucated on this and on another sepa- 
rate block. Shingles on the first block were damaged by fire. 


Held, That the compound policies covered all the shingles to their full amount 
and must prorate for their full amounts with the specific policy. Page et 
al. vs. Sun Insurance Office, 865. 


2. Pieapinc.—In an action on a policy of insurance, by the terms of which 
concurrent insurance is allowed, and where it is provided, in substance, 
that, in case there is concurrent insurance, the loss shall be prorated be- 
tween the companies issuing the different policies, and that the defend- 
ant company shall also be entitled to the benefits of limiting clauses in the 
policy issued by the other company, where the plaintiff in fact takes a 
policy from another company, it is not necessary that he should allege, in 
his petition, that he holds the other policy, nor set up its provisions. 
It is for the defendant, by its answer, to avail itself of any defense it may 
have by reason of such co-insurance. tna Ins. Co. vs. McLead et al., 
669, 670. 

See Carrier; MORTGAGEE 2, 


COPY. See Proors or Loss 2. 


CREDIT INSURANCE, 


1. Errect or AssiGNMENT.—Held, The court below did not err in allowing the 
claim of the plaintiff policyholder. 


The defendant insurance company was engaged in the business of insuring or 
indemnifying mercantile concerns against ‘‘excess losses” caused by the 
failure or insolvency of customers to whom such concerns had made sales 
on credit, which excess losses were ascertained by deducting from the 
actual losses 15 per cent thereof, and also 1 per cent of the total year’s 
sales, to be not less than a stipulated amount. ‘The firm of A. & M. took 
out such a policy, to run for one year, in which it was stipulated that the 
year’s sales on which the 1 per cent was to be computed should not be less 
than $90,000. When the policy had run 10 months and 7 days the insurer, 
being insolvent, made an assignment for the benefit of its creditors. 
Held, such assignment terminated the policy. During the 10 months and 
7 days which the policy ran, the total amount of sales of the insured was 
$75,000, and no more. For the purpose of determining the excess loss, 
held, the 1 per cent, should be computed on this amount, and not on the 
$90,000 aforesaid. Held, further, the insured were also entitled to re- 
cover back the unearned premium for the balance of the year after the 
assignment. 


> 


* 





a 
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B. took out a similar policy, which had run but a part of the year for which 
it was taken out when the insurer assigned as aforesaid. During this 
time. B. did not suffer a sufficient amount of loss to enable him to recover 
for the same under the policy; but, during the whole year for which the 
policy was issued, he did. Held, he is not entitled, as against the funds 
in the hands of the insurance commissioner, deposited under section 3332, 
Gen. St. 1894, to treat the insurer as a going concern for the balance of the 
year, so as to recover for losses occurring subsequent to the assignment. 


The D. corporation took out a similar policy, which ran also but a part of the 
year, when the insurer assigned as aforesaid. During this time the in- 
sured suffered no loss. Held, it was not entitled to rescind the contract 
and recover back the whole premium paid, and was only entitled to re- 
cover back the unearved premium for the balance of the year subsequent 
to the assignment. 


The policy of the A. Co. ran the full year for which it was issued, and 9 days 
thereafter the insured assigned as aforesaid. By the terms of the policy 
the insured was barred from recovering on the policy unless it made final 
proof of its year’s losses within 30 days after the expiration of the year, 
which it failed todo. Held, the assignment was a breach of the contract, 
and the insured was entitled to recover on a quantum meruit without 
furnishing such proof of loss. 

Policyholders having claims for unearned premiums are entitled to participate 
in the funds in the hands of the insurance commissioner. Smith, Insurance 
Commissioner, et al. vs. National Credit Ins. Co. et al., 842. 


2. Errect or Deatu.—A credit policy provided that it should be void in the 
event of discontinuance of business by the firm. After the goods had 
been sold but before the failure of the purchase a member of the insured 
firm died. 


Held, That the death was not a discontinuance of the business on that date 
within the policy. American Credit Indemnity Co. vs. Cassard, 868. 


3. Waar Constitutes InnEGaLt.—A contract by which the defendant agrees for 
a consideration to purchase at a fixed price the accounts which a business 
firm has against ascertained insolvent debtors during a year is a contract 
of insurance, which a foreign corporation not admitted to do business in 
Massachusetts cannot lawfully make there. 


Held, That the insurance of mercantile credits or accounts is not authorized 
in Massachusetts, and contracts of such insurance are void. 


Held, That the court of its own motion will take cognizance of such illegality, 
though not set up in defense. Claflin et al. vs. United States Credit System 
Co., 638. 


CREDITOR. See InsuraBiz INTEREsT 1. 


DEATH. 


1, Evrpence or.—Evidence that insured was happy in his home relations and 
industrious, and that he started on a short hunting excursion, intending 
to hire a boat, and that the boat was afterwards found with seme articles 
in it, but nothing was shown connecting either with the insured, and 
that he had been missing for two years was not sufficient proof of death. 


In such case evidence regarding the disappearance of bodies enue? in the 
waters where he was supposed to have gone is inadmissible. Martin vs. 
Union Mut. Life Ins. Co., 517. 

2, Presumption as To.—An instruction that the death of an absent person 
may be presumed in less than seven years, from facts and circumstances 
other than those showing an exposure to danger which would probably 
result in death, is not erroneous. 

An instruction that, while seven years is the period at which presumption of 
life ceases, the period may be shortened by proof of such circumstances 
and facts as, submitted to the test of reason and experience, would force 
conviction of an earlier death, is not erroneous. 











900 Digest Index, 1896. - 


A charge by the judge that where women and children were concerned he 
sought to say as little as possible to the jury because his sympathies were 
apt to get the better of his judgment; that he could not always close his 
eyes to the fact where these were concerned, and that it was not expected ; 
that a man who could would be little better than a brute,—was fatal 
error. Northwestern Mut. Life Ins. Co. vs. Stevens et al.—Bankers’ Life 
Ass'n, of Minnesota, vs. Same, 292. 


See AccrpEnt 1; Crepit INsurANCE 2; T1TLE 3. 


DELIVERY. 


In Case or AGENT INsurED.—Possession of the policy by the beneficiary is 
presumption of its delivery by the company. 

A solicitor procured several applications, among them being one of his own, 
and the policies issued thereon were placed in envelopes, addressed to the 
parties, and left on the desk of the manager. The solicitor, according to 
custom, took the other policies on the desk and delivered them, leaving 
his own. ; 

Held, That the policy of the solicitor had been delivered to him. Massachu- 
setts Ben. Life Ass’n vs. Sibley, 607. 


DESCRIPTION. 


1. CHANGE or NumBer.—The policy insured tobacco and cigars “ contained in 
brick block situated 82-90 Worthington St.” The firm occupied the fifth 
story over stores numbered 84 to 90 and also the fifth story over a store 
numbered 80, the only entrance to all being a doorway numbered 82. 
The building had been, from time to time, extended and remodeled and 
was owned by one person, and a doorway and hallway connected 80 with 
82. 

Held, That the policy covered the contents of No. 80. 

Held, That where.a policy describes the building by its official number, the 
unauthorized change to another number by the owner does not affect the 
policy. Westfield Cigar Co. vs. Ins. Co. of No. America.—Merchants’ Ins. 
Co., of Newark.—Columbian Fire Ins. Co.—Teutonia Ins. Co.—Reliance Ins. 
Co.—Cheshire County Mut. Fire Ins. Co.—Spring Garden Ins. Co., 521. 


2. Patrerns.—The insured property was described as ‘stock of cloth, cassi- 
meres, clothing, trimmings, and all other articles usual in a merchant 
tailor’s establishment.” By a printed provision “‘ patterns” were not to 
be construed as covered. 

Held, That ‘‘ patterns” were not covered under ‘all other articles usual,” etc. 
Johnston vs. Niagara Fire Ins. Co., 558. 


DISABILITY. See Accrpenr 1. 


DISEASE. 


Krpney Trovusie.—Kidney trouble is not necessarily kidney disease in the 
sense used in an application stating that the insured had never had such 
disease, and the plaintiff was not estopped by reason of a statement in 
the proofs of loss that insured had kidney trouble from proving that he 
had not had the disease. 

The statement in the proofs of death, even if true, would not necessarily 
defeat the policy under a statute that misrepresentations in the applica- 
tion will not work a forfeiture unless done with intent to deceive or the 
risk is increased. Hogan vs. Metropolitan Ins. Co., 228. 


See AccrpenT 4; EvipEnce 4, 


DWELLING. See Risk 3; Vacant 2, 3. 
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EMPLOYER®’ LIABILITY. 


Notice or Accipent—ConpiTI0ons oF LiaPILITY—GARNISHEE IN CASE OF ASSIGN- 
MENT.—The Fidelity & Casualty Company, of New York, issued an em- 
ployers’ liability policy to the Anoka Lumber Company, containing this 
clause: ‘‘The assured, upon the occurrence of an accident, and upon 
the notice of any claim on account of an accident, shall give immediate 
notice in writing of such accident or claim, with the fullest informa- 
tion available, to the company, at its office in New York City, or to the 
agent, if any, who shall have countersigned this policy.” Held, That the 
assured need not give such notice until an accident happens and a notice 
of a claim is made on account thereof. 


The above-described policy also contained several provisions relating to its 
liability, among others: (1) That it insured against all liability on ac- 
count of fatal or nonfatal injuries suffered by an employe; ‘2) that the 
company, at its own expense, would take upon itself the settlement of 
any loss and the control of any legal proceedings taken against the assured 
to enforce a claim for injuries to the assured employes; (3) that the as- 
sured should not settle with the injured employe without the consent of 
the insurance company ; (4) that no action should be brought against the 
insurance company after the period in which an action might be brought 
by the employe against the employer, unless at such period there was a 
suit pending for such purpose, in which case an action might be brought, 
in respect to the claim involved in such suit, against the company, by the 
assured, within thirty days after judgment is rendered in such suit, and 
not later. Held, That this policy, by the terms of the instrument itself, 
was not merely one of indemnity against any act of the employe, but that, 
in case of an accident to him whereby he had acause of action against the 
assured, the company would assume and pay the liability. Held, Also, 
that the employe, having, while so employed, sustained an injury whereby 
he recovered a judgment therefor against the assured employer for the 
sum of $2,285.02, the insurance company was liable therefor upon an ac- 
tion against it, without the employer having first paid the judgment. 


An employe was personally injured while his employer held an employers’ 
liability policy, :nd, before the employe commenced an action against the 
employer to recover damages for such personal injuries, the employer 
made an assignment under the insolvency law: Gen. Laws 1881, c. 148. 
Judgment was afterwards rendered in such action in favor of the employe 
against the employer for such personal injury; and, in an action upon 
the judgment by the assured employer against the insurance company, 
the employe garnished the latter company, and then intervened in the 
suit. Held, That the claim of the assured against the insurance company 
did not pass to the assignee by the assignment, and that the intervener is 
entitled to maintain his garnishee proceedings in the action to recover 
the amount of his judgment. Anoka Lumber Co. vs. Fidelity § Casualty 
Co., of N. Y., 241. 


ESTOPPEL. See REPRESENTATION 2; TITLE 4. 


EVIDENCE. 


1, Execution or Poticy —Lrurration.—In Vermont when an action is brought 
on a policy purporting to be signed by the company, in the absence of 
a general denial with notice that the execution with be denied, no proof 
of its execution or delivery is required; possession is prima facie evidence 
of its execution. 


An accident policy provided that the claim must be filed within seven months 
of the injury, and compensation was limited to aterm of twenty-six 
consecutive weeks. 

Held, That where the final proof of claim was filed within the twenty-six 
weeks no recovery could be had for time subsequent to the filing of the 
claim. Bickford rs. Travelers Ins. Co., 71. 

2, LerTers as.—Letters from the home office to the insured purported to be 
signed by the secretary and superintendent of the loss department, and 
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on the company’s letter-heads, are admissible without proof of author- 
ity to write them where they are responsive to letters addressed to the 
home office. Bloom vs. State Ins. Co., 511. 

3. RemMnants.—Where a loss was claimed on books, and there was evidence 
that there were no remnants of such books after the fire, evidence is not 
admissible to show remnants after another fire in a different building 
where no evidence is given regarding the magnitude of such other fire. 
Names vs. Dwelling- House Ins. Co., of Boston, 589. 

4, REPRESENTATIONS AS TO HEALTH.—In an action upon an insurance contract 
in the nature of a life-insurance policy, the defendant, having alleged that 
the misrepresentations upon which it had acted to its own disadvantage 
were contained in the written application of the assured, was properly 
held not entitled on the trial to show what oral representations the in- 
sured had made to a physician at the time the examination was being 
made, with a view to the approval or rejection of the insurance applied 
for. ‘ 

On the trial of an action for the recovery of the amount of a life-insurance 
policy, an affidavit of the beneficiary, which tended to show that, contrary 
to the representation of the assured in his application, said insured had 
been subject to epileptic fits, it was proper to permit such aftiant to show 
that she never knowingly subscribed to or made the statements in the 
affidavit contained. 

Alleged misconduct of the counsel in the course of the trial in the district 
court, to which no objection was ruled upon, and as to which ruling conse- 
quently noexception was taken,cannot be considered in the supreme court. 
Bankers’ Life Ass’n vs. Lisco, 386. 

5. Waiver oF Proors or Loss—Vatve.—Evidence that insured, on requesting 
blank proofs of loss, was told by the secretary that they were not neces- 
sary and that there was nothing further to do, was evidence of waiver of 
written proofs. 


Where it appeared that the building had no market value apart from the land, 
evidence of its cost of construction, twenty years before, was admissible. 


The Iowa statute, providing that the amount stated in the policy shall be 
prima facie evidence of value, and that it shall only be necessary to prove 
the loss and written notice of loss, applies where written proofs have 
been waived. 

Where the evidence as to value is conflicting, and the property was insured 
for $1,700 after examination by the agent, a verdict for that amount will 
not be disturbed. Scott vs. Security Fire Ins. Co., 581. 

See Accipent 2, 3; Action 2, 3; AGENT 8, 11; ARBITRATE; ARBITRATION 4; 
ASSIGNMENT 1; Booxs cr Account; DeatH 1; Fravup 1; Liwtation 2; 
ParTNER 2; PLEADING 1, 2; Premium 1, 2; Proors or Loss2; Surcrpe 1, 2, 3; 
TiTLe 5. 


EXPLOSION. 

Wuat ts Loss From.—The policy provided that it should not be liable for 
damage by explosion ‘‘ from any cause unless fire ensues, and then only 
for the loss or damage by fire.” 

Held, That the policy was not liable for damage from an explosion of dyna- 
mite, though caused by fire in the shape of a lighted match in the hands 
of some party, when no fire ensued. Phenix Ins. Co. vs. Greer, 311. 


FALL OF BUILDING. 


Poricy Construep.—Action on a policy insuring plaintiffs on their building 
‘‘against all direct loss or damage by fire.” The policy further provided 
that if the building fell ‘‘except as a result of fire,” the insurance on the 
building should immediately cease. Fi 


There was evidence tending to prove that a building adjacent to the one 
insured (the wall between them being a partition wall) caught fire and 
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was partially consumed, and as the direct result of such fire fell, carrying 
down with it the partition wall and a part of the insured building. 
Held, that, if such were the facts, the fall of the insured building was 
‘the result of tire” and ‘‘a direct loss or damage by fire” although no 
part of it ignited or was consumed by fire. 
+ The word ‘‘direct” in the policy construed as meaning immediate or proxi- 
; mate as distinguished from remote. Chas. H. Ermentraut and Chas. H. 
Mazxcy, Appellants, vs. Girard F. § M. Ins. Co., of Phila., Respondent, 81. 


FIXTURES. See IncumBrance 5. 


FOREIGN COMPANY. 


Lex Loct.—Where the insurance is solicited by an agent who has no authority 
to sign or issue policies or to pass on applications and who does not de- 
liver the policies, and the premiums are forwarded directly to the home 
office, the lex loci of the contract is the state where the home office is 
located. 

Contracts of unauthorized foreign companies are not void in Arkansas be- 
cause a penalty is imposed upon any party doing business for them. State 
Mutual Fire Ins. Ass’n vs. Brinkley Stave and Heading Co., 49. 


FRAUD. 


1, Evipence or.—In an action on a policy it is not necessary, in order to prove 
fraud, that the facts should “ admit of no other reasonable explanation,” 
and such instruction is error. 

The policy provided that it should be void in case of any false swearing by 

i the insured in any matter relating to the loss. 

hee That an affidavit, that property which had been saved was destroyed worked 

: a forfeiture though not intended to be false or fraudulent. Knop vs. 
Natioval Fire Ins. Co., 181. 

2. Vatuation.—Where the insured building cost only three thousand dollars 

and was conclusively shown to be worth that sum, and the plaintiff in his 
i proofs of loss claimed a loss of sixty-five hundred dollars on it and re- 
i peated this claim in his bill of particulars, and claimed for personal items 
| at a high valuation which were shown not to be in the house, there was 
evidence of a deliberate attempt to deceive, which called for the direction 
of a verdict for the defendant. Thomas West et al. Plaintiffs, vs. British 
America Ass’e Co., Defendant, 689. 


See Arson; MortcaGe 1; Premium 4; Risk 4; Vauvep Poicy. 
GARNISHEE. See Emproyer’s LiaBruity. 
GARNISHMENT. See Puieaprine 2, 4. 
GAS. See AccrpEnt 6. 


GASOLINE. See Reparrs 2; Risk 6, 9. 


rt GUARANTIED POLICY. See Preapine 3, 
GUARANTY. 
LiaBitity oN Renewats.—The bonds of an indemnity company provided that 
o : they were liable only for deficiencies occurring during its currency and 


notice of such deficiencies must be given within three months of the ter- 
mination of the bond. At the termination of the bonds renewal receipt 
for each were issued for one year ‘‘in accordance with the terms of the 
bond, the guaranty to cover the period above named only.” 
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Held, That each renewal was a new contract, and did not cover deficiencies 
under the original bond which were not discovered until after the limita- 
tion had expired. De Jernette vs. Fidelity & Casualty Co., of N. Y , 315. 


HUSBAND. See Acent 9; INsuRABLE INTEREST 2. 
IMPLEMENTS. See Construction. 


INCUMBRANCE, 


1, ExaMInaTIon BY AGENT.—The examination required to be made by the agent 
of an insurance company by section 3643, Rev. St., relates to the physical 
condition of the property such as an inspection would disclose, and does 
not relate to the matter of incumbrances. The ‘“ change” mentioned in 
the statute refers to some physical change in the insured property, its 
use, or its surroundings, and does not relate to a change respecting in- 
cumbrances. 


Where a policy of insurance stipulates that, if any part of the property shall 
be incumbered by mortgage without the consent of the company, the 
policy shall be void, such stipulation is not within the provisions of sec- 
tion 3643. And if, after the issuing of the policy, and before the loss, 
such incumbrance is created by the insured without the consent of the 
company, the policy is thereby invalidated. Webster et al. vs. Dwelling- 
House Ins. Co., 488, 489. 


2. InsTaLLMENT PayMENtTS.— The insured took the property under a will, at 
a sum named, to be paid in annual installments. 


Held, That this was an incumbrance on the title. Renninger vs. Dwelling- 
House Ins. Co., 121. 


3. KNowLEpGE or AGENT.—The policy provided that it should be void if the 
property was incumbered, and that its conditions should not be deemed 
to have been waived unless the waiver was written on the policy. 


Held, That knowledge of incumbrance by the agent at the time of issuing the 
policy was a waiver of the incumbrance. 


Where it was manifest that the agent knew of the mortgage, it was not error 
to refuse to submit the question of such knowledge to the jury. Robbins 
vs. Springfield F. & M. Ins. Co., 652. 

4, KNOWLEDGE oF CoMPANY OR AGENT.—Where a policy is delivered at a speci- 
fied time and place to another for the insured at the request of the 
latter, the insured is bound by its terms although he failed to read it. 


Where such policy provided it should be void in case of incumbrance, it will 
not be presumed that the insurer had knowledge of incumbrance at the 
time of issue. 


An agent in examining chattels for the purpose of insurance is not bound to 
inquire as to liens, and such examination is no notice of liens to the 
company. 


In the absence of any written application a company is not bound to inquire 
concerning liens in order to give effect to a policy clause avoiding it in 
case of incumbrance. tna Ins. Co. vs. Holcomb, 833. 


5. SrrpunaTion For Rent, Cuarren MortaaGe, FrxturEs.—A policy of insur- 
ance containing the condition, ‘‘This policy shall be void and of no 
effect, unless consent in writing is indorsed by the company hereon, 
in each of the following cases, viz.: (1) If the assured is not the sole 
and unconditional owner of the property, or if the property, or any 
part thereof, be or become mortgaged, or otherwise incumbered,” —is ren- 
dered void if the property insured is incumbered, of which the insurer 
has no knowledge, and to which it has not assented, at the time the policy 
is issued. 


An agreement in a lease of real property that failure to pay the quarterly rent 
covenanted to be paid by the lessee; that the buildings, improvements, 
and other property placed upon said real property by the lessee ‘are 
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subject and held liable to restraint and sale under warrant, in like manner 
as personal property for said rent,” etc.; and that said building, improve- 
ments, and other property may be followed and restrained, or the material 
thereof, —- constitutes an incumbrance in the nature of a mortgage upon 
such buildings and improvements. 

The fact that no rent was due and unpaid at the time the policy was issued is 
not material, as such an agreement covers all rent that might become due 
during the continuance of the lease,—the last installment as well as the 
first,— and the incumbrance upon the property continues until the termi- 
nation of the lease. 


Under the chattel mortgage law of this state, no particular form of words is 
necessary to constitute a chattel mortgage. It is sufficient that personal 
property is hypothecated for the performance of an act or to secure the 
payment of money, whether rent or otherwise 

The term “ buildings, improvements, and other property,” is broad enough to 
include ‘‘ machinery, shafting, belting, pulleys, elevator, and fixtures,” if 
used or contained in buildings or improvements upon the leased premises. 
Peet vs. Dakota F. & M. Ins. Co., 88. 


6. WatvEeR By AGENT.—The policy on personal property provided that it 
should be void in case of subsequent incumbrance by a chattel mortgage. 


Held, That such chattel mortgage though afterwards paid avoided the policy. 


An agent authorized to issue and to fill up and sign blank policies might 
verbally waive such forfeiture though the policy provides that no agent 
should be deemed to have waived its provisions unless such waiver be in- 
dorsed in writing, but one who was a mere agent’s clerk without such 
authority could not waive a policy provision where such authority was 
not delegated to him by the agent authorized to issue. German-American 
Ins. Co. vs. Humphrey, 658. 


See AceEnt 16. 


INSANITY. 


MURDER IN CasE oF.—An insane beneficiary in a life-insurance policy who kills 
the insured under such circumstances as would cause the killing to be 
murder if the beneficiary was sane, does not thereby forfeit his right to 
recover the insurance money. Jesse Holdom vs. Grand Lodge A. 0.U. W., 44. 


INSOLVENCY. 


1, ASSESSMENT OF Premium Note.—If a member of a mutual insurance company 
is assessed on his premium note for losses incurred at a time when he was 
not a member, or if other members liable to be assessed with him for 
losses are knowingly omitted from the assessment, it is voidable as to him. 

Evidence considered, and held to sustain the finding and conclusion of the 
trial court, to the effect that the assessment, made in this case by the 
the plaintiff, as trustee of an insolvent mutual insurance company, upon 
the premium note of the defendant, was arbitrary, unjust, and void. 
Swing vs. H. C. Akeley Lumber Co., 303. 

2. ASSIGNMENT, WHEN ALIENATION.—The policy provided that it should be void 
“if the property or any interest therein be sold or transferred.” 


Held, That a general assignment for the benefit of creditors avoided the policy. 
Orr vs. Hanover Fire Ins. Co., 624. 


3. PrecEDENCE oF Payment.—The holders of matured endowment certificates 
are not entitled to precedence in payment out of the fund over other cer- 
tificates in the winding up of a benefit society. The order of payment 
adopted while the society was a going concern no longer applies. Williams 
et al. vs. United Reserve Fund Associates, 790. 

4, Proors or Loss—ApJusTMENT oF Liapitity.—The policy provided that proofs 
of loss should be made within twenty days after knowledge of insolvency, 
and final proofs should ve forwarded within twenty days after the expira- 
tion of the policy. 
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Held, That the first requirement was sufficiently complied with by notice of 
appointment of a receiver for the debtor and statement of his account, 
where it was subsequently followed by legal proof of his insolvency at the 
expiration of the policy. 

Where a clause relating to the adjustment of a loss is ambiguous and in ap- 
parent antagonism to the plain language fixing the liability, it will be 
ignored. 

Where the policy provides that other securities against the debt shall be de- 
ducted before estimating the liability, this does not apply to a policy in 
another company which exempts losses insured under this policy, and only 
attaches to excess of loss. American Credit Indemnity Co. vs. Wood et al., 641. 


INSURABLE INTEREST. 


1. Creprror.—This is an action on a life-insurance policy assigned by the 
assured to the plaintiff, his creditor, as her interest might appear. Held, 
that the plaintiff had an insurable interest in his life, and continued to 
hold the policy as security for her debt, although she surrendered the 
original note evidencing her debt, and took other notes of the assured, 
and that the evidence was sufficient to sustain a finding that the new 
notes were taken in lieu, and not in payment, of the original note and debt. 


Held, Further, that the plaintiff, if entitled to recover on the policy, was enti- 
tled to the full face value thereof, although a portion of her debt was not 
due at the time of the trial. Hale vs. Life Indemnity § Investment Co., 801. 


2. Or Huspanp AND WIFE IN HomeEstEAD.—The interest of a husband in the 
dwelling house of his wife, used asa homestead by the family, is sufficient 
to support a recovery by the two jointly on a policy of fire insurance issued 
to both. 

Rules followed in courts of equity respecting forfeitures may be available in 
a suit at law where the facts make their application necessary to the ends 
of justice. 

Provisions for forfeitures are to receive, where the intent is doubtful, a strict 
construction against those for whose benefit they are introduced. 


If it be left in doubt, in view of the terms of the instrument and the relation 
of the contracting parties, whether given words were used in an enlarged 
or a restricted sense, other things being equal, that construction will be 
adopted which is most beneficial to the promisee. 

Where a farm dwelling and farm implements are insured by a fire policy is- 
sued to a wife and husband, and the dwelling is used and occupied as a 
family homestead, and the implements are used on the farm where the 
dwelling is situate, a representation and warranty in the application that 
the property is owned by them jointly should, unless the contrary intent 
is manifest, be construed in the popular, and not in a technical, legal, 
sense; and. when so construed, will not be held to be untrue simply be- 
cause the title to the dwelling is wholly in the wife, and the title to the 
personalty wholly in the husband. Webster et al. vs. Dwelling- House Ins. 
Co., 488, 489. 

3. Ricur or Action.—The policy issued by a corporation was payable to D. 
as interest might appear at the time. 

Held, 'That it was not necessary that D. should have an interest in the prop- 
erty insured, the clause refers to his interest in the corporation as creditor 
or otherwise. 

Where it appears that the interest of such appointee is equal to the amount 
insured, he may sue in his own name, but he must allege his right to the 
entire sum. Donaldson vs. Sun Mutual Ins, Co., 277. 


See ASSIGNMENT 1, 2; MortGaGEE 3; TITLE 4, 


INTEMPERANCE. See AppricaTion 3. 


INTEREST. See ARsBiTration 2, 
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INTERPLEADER. See AssiGNMEnt 2. 


IRON SAFE. 


1. Booxs or Account.—The policy stipulated that a set of books showing the 
cash and credit sales should be kept in a fireproof safe, and in case of fail- 
ure to produce them the policy should be void. Such sales were daily en- 
tered on small books from which they were transferred to the regular 
books which were kept in the safe and produced. The sales of the day 
preceding the fire had not, however, been transferred when the small 
books were burned. 


Held, That this was not a violation of the policy provision. Brown vs. Pala- 
tine Ins. Co., 812. 


2. Breacn oF WarrANTy.—A paper headed conditions, containing a stipulation 
that the assured shall at all times keep his commercial books and papers 
in an iron safe, to preserve them from fire, the paper being plainly marked 
as part of the policy, delivered to and accepted by the assured, will be 
deemed part of the policy, especially when the assured sues upon the 
policy with the paper attached as constituting his contract. 

Such a stipulation is a promissory warranty, the breach of which is not cured 
by the allegation that from oversight or neglect on the part of the assured, 
or his clerk, the books were not in the safe on the night of the fire, and 
the policy is avoided by the breach: Wood on Insurance, § 179. 

The allegations in a supplemental petition, though filed after the exception 
of no cause of action, may be considered in determining the exception. 
A. Goldman et al. vs. North British § Mercantile Ins. Co., of London and 
Edinburgh, 601. 

3. Viouation oF CiausE.—The policy on the contents of a saloon provided 
that the books of account should be kept in a fireproot safe at night and 
at all times when the store was not actually open for business. The sa- 
loon, it was claimed, was kept in connection with a hotel and the same 
books were used for both; it was kept open night and day except on Sun- 
days; and, it being necessary to frequently refer to them in settlement of 
the hotel accounts, they were not kept in a safe oftener than once a month. 

Held, That the violation of the provision was not excused by the facts. 
Southern Ins. Co. vs. Parker, 214. 


KEEPING. See Risk 5, 6. 
LETTERS. See Evipence 2. 


LEX LOCI. 


Or Contract.—In the absence of evidence, the laws of the place of contract 
will be presumed to be the same as those where action is brought. 
Goodwin vs. Provident Savings Life Ass’e Soc., 401. 


See ForercGN Company. 


LIMITATION. 


1, Errect or Statrute.—Where, in a policy of insurance issued by an insurance 
company of the state of Massachusetts, it was stipulated as follows: 
‘*No suit shall be brought under this contract, unless commenced within 
one year from the termination of the life of the member to whom it is 
issued, it being an express condition hereof that all rights of action here- 
under are limited to said period of one year. It is further expressly 
agreed that the place of this contract is the home office of the association, 
in the city of Boston, and this contract shall be governed by, and con- 
strued only according to, the laws of the state of Massachusetts,”—and 
where a law of the state of Massachusetts (Supp. Pub. St. Mass.. 1882-88, 
p- 517, § 26), which was of force at the time the policy was issued, pro- 
vided, with reference to insurance companies of that state, as follows: 
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‘“‘No such company shall make any stipulation in its insurance contracts 
concerning the court or jurisdiction wherein any suit thereon may be 
brought, nor shall limit the time within which such suit may be com 
menced to less than two years after the cause of action accrues, and any 
such condition or stipulation shall be void,”—held that the stipulation in 
the policy limiting the time within which suit may be commenced thereon 
to one year from the termination of the life of the member to whom it is 
issued 1s void, and suit may be brought thereon at any time within the 
period allowed by the statute of limitations. Massachusetts Ben. Life 
Ass’n vs. Hale, 319. 


2. Evipence—Waiver By Acent.—Letters written by the local agent, who had 
nothing to do with the adjustment of the loss, to the general agent, un- 
known to the insured, relative to the settlement of the loss, are not 
admissible against the company where the issue was as to whether limit- 
ation had been waived by negotiations for a settlement. Hill vs. Phenix 
Ins. Co., of Brooklyn, \. Y , 663. 

3. Wuen 1T Becrns.—The policy provided that it should not be due and pay- 
able until sixty days after satisfactory proofs of loss, including award by 
appraisers when required; also that no action should be sustained until 
after full compliance by the insured with above nor unless commenced 
within six months next after the fire occurred. 


Held, That the six months begin to run from the time of fire and not from the 
time action may be sustained. Egan vs. Oakland Home Ins. Co., 534. 


4, WueEn rr Beotys.—The policy provided that no action should be brought 
unless begun within twelve months after the fire, nor until after full 
compliance with its provisions, among which was one requiring proofs of 
loss within sixty days of the loss, and another that the loss should not 
be payable until satisfactory proofs had been furnished and an appraisal 
had if required. 


Held, That the limitation began to run after cause of action had accrued, 


The act of South Carolina providing that the period of limitation in case of 
fire policies should be six years, notwithstanding any stipulatious to the 
contrary, does not apply to policies issued before its passage. Sample vs. 
London § Lancashire Fire Ins. Co., of Liverpool, Eng., 576. 

5. WHEN Vatip.—Where a benevolent society refused to pay the claim forty- 
five days before the time of limitation had expired, a suit brought nine 
days after such expiration was too late. Shackett et al. vs. People’s Mut. 
Ben. Soc., 153. 


See AGcent 16; EvipEencE 1; Proors or Loss 12. 


LIVE-STOCK. 


1, CANCELLATION, —MISREPRESENTATION.— Where there was evidence that the in- 
surer of live-stock was informed that the horse cost less than stated in 
the application prior to knowledge of its sickness, and waited for more 
than a week until it was seen that it would die before notifying that 
according to its terms the policy was cancelled for misrepresentation, 
an instruction assuming that the cancellation was due to the misrepre- 
sentation was properly refused. 


Misrepresentations in the application inserted by the agent unknown to the 
insured will not defeat the policy. 

Where the company sent its own surgeon who attended the horse, a written 
notice of the disease required by the policy is waived. 

Absence of complaint by such surgeon that he was not sooner called is evi- 
dence of prompt notice of sickness. Smith vs. People’s Mut. Live-Stock Ins. 
Co., 444. 

2 


2. NoricE or Sicxness.—The policy provided that if the animal became sick or 
disabled, the company should be notified within 15 hours. 
Held, That a failure to comply within 15 hours after knowledge of sickness by 


-“ of insured forfeited the policy. Swain vs. Security Live-Stock Ins. 
0., 714. 








Digest Index, 1896. 909 


3, Trrte.—Sickness.—The vendee of a horse purchased on credit for $1,000, 
gave his notes to the vendor for that sum, secured them by a chattel 
mortgage on the horse, and insured the horse in the defendant company 
against loss by death, in the sum of $500; loss, if any, payable to the 
vendor as his interest might appear. The contract of purchase contained 
a provision that, if the horse should die within a certain time thereafter, 
the vendee ‘‘is to take the insurance, which is $500, and give up the 
notes.” Held, this provision is not a breach of the clause in the policy of 
insurance which warrants that the vendee ‘is the sole, absolute, and un- 
conditional owner” of the horse. 

The policy provided that in case of sickness the owner shall, in every case, 
notify the insurer thereof, «t its home office, by telegram. Held, this did 
not require the owner immediately to notify the insurer of a sickness 
which lasted only ten minutes or less, and did not recur again at least for 
seven weeks. 

Possession by the payee of a negotiable promissory note indorsed specially by 
him to a third party is prima facie evidence that such payee is the owner 
of the note. Kells vs. Northwestern Live-Stock Ins. Co., 627. 


MAILING. See AcEnt 5. 


MEASURE OF RECOVERY. See AssiIGNMENT. 


MILL. 


WatcHMAN—VacanT.—The policy on a sawmill provided that a watchman 
should be on duty constantly day and night about the buildings; also 
that it should be void if the mill was shut down for 30 days without 
consent. 

Held, That an employe engaged to take charge of and watch the mill and do 
work there during the day, who slept in a house 350 yards distant and 
visited it several times at night, did not comply with the requirements 
regarding a watchman. 

Held, That, where the warranty is promissory, the immateriality of its breach 
will not avoid forfeiture. 

Held, That under such promissory warranty a forfeiture is not prevented by 
a statutory provision that an insurer ‘‘is not exonerated by the 
negligence” of insured or his agents. 

Held, That a mill which had stopped running for the winter was “ shut 
down.” McKenzie vs. Scottish Union and National Ins. Co., 561. 


See Vacant 4. 


MISREPRESENTATION. 


Errect, WHEN Not FrAvuDULENT.—The statute provided that no misrepresenta- 
tion not material should avoid the policy unless made in bad faith. 


Held, That such misrepresentation honestly made would not work a forfeiture; 
it must be made with intent to deceive in order to come within the policy. 
Penn Mutual Life Ins. Co. vs. Mechanics Savings Bank & Trust Co., 871. 


See Live Stock. 


MORTGAGE. 


1, Fraup—Errect or MortcacrE CiLAuse.—Where the existence of a lien, 
which, under the terms of the policy renders it void, is fraudulently con- 
cealed until after an adjustment of the loss, such concealment avoids the 
policy as to the original insured. 

Where there is a mortgage clause attached to such policy providing that no 
act or neglect of the insured shall invalidate it as to the mortgagee, such 
clause does not apply to acts prior to the issue of the policy and which 
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rendered it void ab initio, where such policy was procured by the mort- 
gagor acting as its agent under a stipulation that he should procure such 
insurance for the mortgagee. Hanover Fire Ins. Co. et al., Appellants, vs. 
National Exchange Bank et al., Appellees, 475. 


2. KNowLepGeE or Acgnt.—Where the agent is informed of existing mortgages 
at the time of issuing the policy, their written indorsement as required 
by its terms is waived. Dowling vs. Lancashire Ins. Co., 430. 


See Titte 3, 8; Tire Insurance 1. 


MORTGAGEE. 

1. Action —AttenaTion.—In case of a policy procured by the mortgagor under 
stipulation payable to mortgagee as interest may appear, with mortgagee 
clause, action may be brought in the name of the mortgagee in Massa- 
chusetts. 


Where such property was subsequently deeded by the mortgagor to his wife, 
and a second mortgage executed in her name, although the transfer may 
have been void, the policy will not cover the interest of the mortgagee 
under such second mortgage.—Palmer Savings Bank vs. Insurance Co. of 
North America, 739. 


2, ContrisutiIon.—The policy issued to the mortgagor was payable to mort- 
gagees as interest might appear, and provided for contribution in case 
of other insurance. A rider also provided that in such case the company 
should only be liable for a pro rata amount whether such other insurance 
applied in the same manner or not, and permitted other insurance. Other 
insurance was afterwards procured by the mortgagor payable to himself 
without knowledge of mortgagees. 


Held, ‘That the mortgagees were entitled to recover the whole amount, and 
not simply a pro rata. Hardyet al. vs. Lancashire Ins. Co., 746. 


3, MortGaGe CLavsE—ORAL APPLICATION—INSURABLE INTEREST.—To a fire-insur- 
ance policy was attached a ‘‘ mortgage clause,” making the loss payable 
to a named mortgagee of the insured property, and providing that the 
insurance should not be invalidated by any act or neglect of the mort- 
gagor or owner of the insured property. Held, (1) that the mortgage 
clause was an independent contract between the insurance company and 
the mortgagee; (2) that no act or omission of the mortgagor, whether the 
same occurred at the time of the issuance of the policy, or prior or subse- 
quent thereto, invalidated said insurance policy. 


A mortgagee of real estate has an insurable interest therein, which he may 
insure on his own account; and when he does so he insures, not the real 
estate, but his interest therein arising from his lien. 


Where an application for fire insurance is oral, and no inquiries are made by 
the agent of the insurer as to the condition of the title to the property, and 
the insured says nothing about-the existence of a mortgage thereon, but 
does not keep silent from any sinister motive, or with the intention to de- 
ceive or mislead the insurer, then the fact that there exists a mortgage 
upon the insured property will not invalidate the policy of insurance, 
notwithstanding that it provides that it should be void if there existed 
any incumbrance, by mortgage or otherwise, against the insured property. 


One who has no title, legal or equitable, in property, and no present posses- 
sion or right of possession therein, yet has an insurable interest therein, if 
he will derive benefit from its continued existence, or suffer loss by its 
destruction. 


One who wines his real estate to secure the payment of a debt for which 
he is personally responsible, and subsequently conveys the title of such 
real estate to another, subject to said mortgage, has an insurable interest 
remaining in said real estate. 


When an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and without 
making inquiry as to the condition of the property, or state of its title, 
and the insured has in fact an insurable interest, the company will be 
conclusively presumed to have insured such interest, and to have waived 
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all provisions in the policy providing for its forfeiture by reason of any 
facts or circumstances affecting the condition or title of the property in 
regard to which no such statement was required, or inquiry made. 
Hanover Fire Ins. Co. et al. vs. Bohn et al., 681. 

4, SALE TO ARBITRATION As WAIVER.—A policy made payable to a mortgagee 
as interest may appear is not a contract directly between the company 
and mortgagee insuring the separate interest of the latter, and is defeated 
by any act of the mortgagor which avoids it as to the latter. 

A sale by the mortgagor to the mortgagee avoids the policy as to both, where 
the policy provides that any change in title or possession shall render it 
void. 

Such forfeiture is not waived by an arbitration to determine the amount of 
loss under an agreement: the company did not thereby waive any defense 
which it might have. 

Where a mortgagee has notice of and participates in such arbitration, she is 
bound by it. The Scania Ins. Co. vs. Hannah Johnson, 525. 


See Action 1; AssiGNMENT 4; REPRESENTATION 3; TITLE 9. 
MURDER. See Insanity. 


MUTUAL COMPANY. 


1, AMENDMENTS oF By-Laws—Risk—UseE or Steam THRESHER.—Where the by- 
laws of a mutual fire-insurance company provide for the manner in which 
members shall be notified of amendments or additions to such by-laws, 
and that when such notice is so given it shall become a part of the 
member’s policy, a member who has not been notified in the manner pre- 
scribed, and who has no knowledge of the amendment or addition, is not 
bound by it. 

Held, That, upon the evidence in this case, it was for the jury to determine 
whether the plaintiff had been notified of an amendment to a by-law 
adopted at the annual meeting of defendant company in the year 1892. 


Held, That under a by-law of defendant company, as amended in 1891, the 
the burden of proof on the trial was on it to show that plaintiff did not 
exercise due caution while using the steam threshing-machine which set 
the fire in question. 

It is a matter of common knowledge that the use of steam power, when thresh- 
ing grain, is more or less hazardous and dangerous, and that, with a wind 
prevailing in the direction of the stacks, the hazard and danger greatly 
increase. The opinions of experts upon a subject so commonly under- 
stood are not admissible. Morris vs. Farmers’ Mutual Fire Ins. Co., 230. 

2. Notice or AssEssMENT.—Where in case of a mutual company a notice of 
assessment is sent through the mails but never received, and the by-laws 
provide that failure to pay within thirty days from mailing shall work a 
forfeiture, non-payment is not excused through the failure. 

A provision in the by-laws limiting the time within which such non-payment 
may be questioned to six months is valid. Survick vs. Valley Mutual Life 
Ass’n, 380. 

3. Parot Contract By AcEnt.—A mutual company may make parol contracts 
unless prohibited by statute or its by-laws. 

A usage to permit the agents to temporarily bind the company until notice of 
rejection is received and communicated to the insured may be shown. 
Such parol contracts are not prohibited by a by-law authorizing the president 

and secretary to make insurance. 

In such case an agent held out as authorized to contract by parol may bind 
the company. Brown vs. Franklin Mutual Fire Ins. Co., 630. 


See CANCELLATION 1. 


NEGLIGENCE. See Carrier. 
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NOTICE, 


Wuen too Late—Avruority or AGENT—WartverR.—The policy provided that 
‘if fire occurs the insured shall give immediate notice of any loss thereby 
in writing to the company.” 

Held, That a failure to give such notice for nearly sixty days after the fire 
constituted, as a matter of law, a breach of this provision. 


The local agents of the insurance company who issued the policy had authority 
to accept applications for insurance, to fix the rate of insurance, fill up, 
countersign and issue the policies (which they received from the company 
signed by its general officers) and collect the premiums. 

There was no evidence that they were clothed with any apparent authority 
other or greater than their actual authority. 


Held, That it was not within the scope of their authority to accept or waive 
notice of loss; following former decisions. 

After the policy was dead and all liability on it had ceased by reason of plain- 
tiffs’ failure to give notice of loss, they transmitted proofs of loss to the 
general managers of the company, who retained the proofs but notified the 
plaintiffs that they ‘‘ denied any liability under the policy on the part of 
the company.” 

Held, No waiver of plaintiffs’ failure to give notice of loss. Chas. H. Ermen- 
traut and Chas. H. Maxcy, Appellants, vs. Girard F. § M. Ins. Co., of Phila., 
Respondent, 81. 


See Premium 2; Proors or Loss 4, 7; TrrLe INsuraNcE 2. 


OCCUPATION. See Appiication 5, 


OFFICERS. See Oruer INsuraANcE 1. 


OTHER INSURANCE. 


1, ASSESSMENTS AND ACTS OF OFFICERS AS WaIvEeR.—The assignee of a fire policy 
takes it subject to a provision voiding it in case of other insurance. 


The collection of assessments by a mutual company, with knowledge of such 
other insurance, is a waiver. 


Where there was evidence that the original policy, together with a subsequent 
policy in another company, was laid before sénal the officers with explan- 
ations of the purpose to have such policies transferred to other parties, 
and the transfers of béth were approved by the officer and an officer of 
the other company who was present, the question whether the company 
had notice of other insurance was for the jury. Wilson vs. Mut. Fire Ins. 
Co., of Montgomery County, 549. 


2. Contract ConsTRUED—KNOWLEDGE oF AGENT.— Where the policy limits the 
amount of other concurrent insurance which may be carried it is infringed 
by excessive other insurance although only on a part of the property 
covered. 


Parol negotiations for insurance are merged in a subsequent written contract 
and cannot be set up to contradict it. 


The company is not bound by a representation of the agent that the taking of 
a subsequent policy is not a violation of the provision regarding other 
insurance. 

Knowledge of such other insurance by the agent while acting for the insured 
ina matter foreign to his agency; is not knowledge of his company. 
Union National Bank, of Oshkosh, vs. German Ins. Co., of Freeport, 539. 


3. Risk.—Where a policy of insurance stipulates that it shall become void by 
the taking of additional insurance without the consent of the insurer, 
such stipulation is not within the provisions of section 3643, Rev. St., 
for the reason that additional insurance does, as a matter of law, increase 
the risk, and, if taken without the consent of the insurer, invalidates the 
policy. Sun Fire Office vs. Clark, 333. 
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4. WitHout Consent.—Where the policy requires consent to other insurance 
to be indorsed on the policy under penalty of forfeiture, it is avoided 
by such insurance obtained without indorsement. O'Leary et al. vs- 
Merchants’ § Bankers’ Mut. Ins. Co., 394. 

5. Vorp Poricy.—The policy provided that it should be void in case of other 
insurance obtained without written consent. A subsequent policy was 
obtained in another company which provided that it should not be liable 
in case of any existing other insurance without consent. 

Held, That the second policy being void ab initio, was not other insurance 
within the provision of the first policy. Sweeting et al. vs. Mut. Fire Ins. 
Co., 730. 

6. Vorp Poricy—KNow.LepGe or AGENT.—Where a policy provides that it shall 
be void in case another policy exists or is procured whether valid or not, 
it is avoided by such subsequent policy, though the latter is invalid by 
its terms on account of a similar provision. 

Where the agent is informed after the Joss of such other insurance and replies 
that he does not know what action the company will take, and a general 
agent writes that he shall take no action to adjust, but that if the insured 
has any claim it must be presented in the manner required by the policy, 
the provision regarding other insurance is not waived. Donogh vs. 
Farmers’ Fire Ins. Co., 472. 


See AGENT 14; REPRESENTATION 3. 


PAROL CONTRACT. See Mutvat Company 3. 


PAROL EVIDENCE. 

Wuen ApmisstBLE.—Where the language of a written instrument applies 
equally well to more objects than one, parol evidence is admissible to 
show to which the instrument relates. 

Evidence considered, and held to sustain the findings. Pfeifer vs. National 
Live-Stock Ins. Co., 134. 


See AGEnT 4. 


PARTNER. 


1, CHANGE or PossEss1on.—One of the partners of an insured firm retired under 
an agreement that he should retain the right to see that the stock was 
maintained at its present value until the notes given for his interest had 
been paid, but that the remaining partner should have possession of the- 
stock. 

Held, That this was a violation of a policy provision against change of 
possession. Jones vs. Phanix Ins. Co., 396. 

2. Evipence—CuancGE or.—Where there are no writings showing the plaintiffs. 
to be partners, as they claim, parol evidence of one who has close business: 
relations is admissible to show the apparent relations between them. 

Where the warranties are in the application only and not in the policy, the 
burden of proving their breach is on the defendant company; the plaintiff 
need not allege their truth. 

A policy of credit insurance issued to W. & Co. covered only losses on sales of 
merchandise owned by ‘‘ the indemnified.” 

Held, That, where the actual members of the firm remained the same, a change: 
in the firm name did not affect the contract. American Credit Indemnity 
Co. vs. Wood et al., 641. 

See Caraco, 


PATTERNS. See Description 2. 


PAYMENT. See INsoLvEncy 3. 
VOL. XXV.- 58 











914 Digest Index, 1896. 
PHYSICIAN. See AppricaTtion 6. 


PLEADING. 


1. Acts oF INsuRED—EVIDENCE OF VaLUE—ARBITRATION.—The ability of insured 
to have saved stock from the fire must be pleaded and proved as a matter 
of defense. 

In the absence of any evidence as to value, the character and age of the build- 
ing are not a proper subject for cross-examination of the insured. 


An instruction that hardware was not covered was not error where the counsel 
for plaintiff stated to the court that no damages would be asked for 
hardware. 


The policy provided for arbitration at the request of either party as a condi- 
tion precedent to suit. 


Held, That in the absence of any request it was not a condition precedent. 
Davis vs. Anchor Mutual Fire Ins. Co., 299. 


2, EvipENcE—GARNISHMENT.—The complaint set up a good cause of action on 
an insurance policy; also a good cause of action on a promise to pay a 
specified amount in settlement of the loss thereunder. Defendant put in 
issue the allegations of both causes of action, and set up as an affirmative 
defense a defense which was good only on the theory that the action was 
on the policy. No motion was made by defendant, either before or at the 
trial, to compel the plaintiff to elect on which cause of action he would 
stand, It was not precluded by the action of the court or of plaintiff from 
availing itself on the trial of the defenses to the cause of action in the 
policy set forth in its answer, nor did it offer evidence to sustain them. 
Held, that the trial court did not err in directing a verdict for plaintiff 
where the undisputed evidence established a liability under the policy, 
although the plaintiff failed to prove the alleged promise. 


Held, Further, that an exemplified copy of the record of garnishee proceed- 
ings against defendant herein, in an action in the state of Minnesota 
against the insured, in which appeared what purported to be defendant’s 
disclosure therein, was competent evidence that such disclosure was in 
fact made, and therefore admissible against defendant as an admission by 
its officer in the course of his duty under the law. 


In an action against A. in one state, the pendency of garnishment proceedings 
against A. in another state is no defense when it appears that at the time 
they were commenced A. knew that the defendant in the action in which 
they were instituted did not own the claim against A. Purcell vs. St. 
Paul F. § M. Ins. Co., 167. 


3. GUARANTIED Poticy—Arson.—The policy was issued by the K. Company and 
payment was guarantied by the G. Company. 


Held, That it was not necessary in an action against both companies to aver 
that the G. Company was a guarantor. 

Evidence that the insured fired a building in which were the insured contents 
is admissible as a defense, under the plea of general issue, as is also evi- 
dence that the policy provision requiring the inventories to be kept in a fire- 
proof safe was not complied with. Knoxville Fire Ins. Co. vs. Avery, 234. 


4, Proors oF Loss—GARNISHMENT.—Failure to furnish proofs of loss within the 
required time, in the absence of an averment that the furnishing of proofs 
within such time was a condition precedent, is no defense to an action on 
a policy. 

Jurisdiction of a fund is first acquired by a local court where ‘the writ of 
garnishment is served before service in the courts of other states. Conti- 
nental Ins. Co. vs. Chase, 398. 


See AssIGNMENT 4; CARRIER; CONTRIBUTION 2; Risk 8. 


POISON. See Accrpent 11, 12. 








| 
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PRACTICE. 


SEPARABLE ITEMS anD VeERDIcT.—It was not error in case of a special verdict 
for the court to refuse to take the verdict separately on the values of 
several groups of items insured for separate amounts, where the aggre- 
gate finding was less than the sum insured. Lindner vs. St. Paul F. § M. 
Ins. Co., 848. 


PREMIUM. 


1, Crrcunar as Evipence—Tontine.-—Though the insured had been notified 
that the premium on his policy was due on # certain date, or within 10 
days thereafter, a circular, issued by the insurance company and sent 
by one of its agents to the insured, reciting the liberality of the company 
in extending the time in which to pay premiums,—30 days on tontine 
policy, and 10 days on all others,—is admissible to prove waiver of a con- 
dition providing that a policy should become void if the premium was not 
paid when due; the insured being justified in believing that his policy, 
designated by.the company as a “‘limited tontine,” was in fact a ‘‘ tontine.’’ 


But it was error to charge that default in the payment of the premium on the 
day it was due did not, of itself, forfeit the policy ; the company not being 
required by said condition to declare a forfeiture. United States Life Ins. 
Co. vs. Ross, 260. 


2. Notice—EvipencE—RENEWABLE TERM Contract.—Reinstatement of a re- 
newable term policy forfeited for nonpayment of premium is not a new 
contract, but a mere cancellation of the forfeiture. 


Where a bank is authorized to collect premiums and give receipts, notice to 
it of change of residence is notice to the company. 


Where it is not shown that the party to whom a letter is addressed resided in 
the town, the act of mailing it is not a presumption of its receipt. 


Where the premium is variable and the amount is only known to the company, 
the burden is on the latter in case of forfeiture to show the correct 
amount. 


A renewable term policy, with premiums payable quarterly according to the 
age attained less return premium awarded, and which is incontestable 
after two years, is a continuing contract controlled by the ordinary prin- 
ciples regulating such contracts regarding forfeitures for nonpayment of 
premium. Goodwin vs. Provident Saving Life Ass’e Soc., 401. 

3. PayMENT In—AvTHORITY OF AGENT.—Where the policy provided that agents 
were entitled to receive premiums only upon production of a receipt 
signed by the secretary, the company is not bound by an agreement be- 
tween the agent and insured to accept payment in the shape of rent for 
the office occupied by the agent for which he was personally liable. 

Where such policy denied the right of the agent to waive a forfeiture, and the 
policy had been declared forfeited for nou-payment of premium, and its 
subsequent tender to the company had been refused, but the officers of the 
latter referred the insured to the agent and agreed to accept whatever 
he might do, this was not an affirmance of an agreement by the agent to 
offset the premium with the rent, nor a waiver of the forfeiture. Sullivan 
vs. Germania Life Ins. Co., 412. ; 

4, Recovery Back or—Rescission—Fravup.—The liability of an insurance com- 
pany for a return of premiums is by no means absolute, but depends upon 
the question whether the policy has ever become a binding contract 
between the parties. 

If it has, and the risk has once commenced, then there can be no apportion- 
ment; nor will an action lie for the recovery of the premiums paid. 

The application and medical examination are preliminaries for the protection 
of the company in iseuing its policy, and solely for its benefit, and the 
company may dispense with them entirely if it sees fit so to do. 

Where the fraud alleged is that committed by the company’s agent in not 
having the application signed, and representing that it was not necessary 
that it should be, and that no medical examination was necessary, the 
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policy issued by the company upon the life insured is not absolutely void, 
but voidable. 


In such case, it is not a fraud upon the insured, or a fraud in relation to pro- 
visions of the policy that were for his benefit, and of which he could take 
advantage. 


When the company has treated the contract as valid and subsisting, the in- 
sured has no legal grounds of complaint. 


If a person is induced by false representations to take out a policy of insur- 
ance, he can avoid it, and recover the premiums paid upon it. But the 
representations must be material as to him; such as work an injury to 
him. 


And, moreover, it should be shown in such case that there was a rescission, or 
that it was unnecessary, by reason of the policy being entirely worthless. 
Mailhoit vs. Metropolitan Life Ins. Co., 103. 


5, Waiver or—Deravutt.—After the premium on a life policy had been in default 
over six months it was forwarded with interest through the local agent, 
together with a letter from the company’s physician that the insured 
appeared to be in good health. The money was retained and placed to 
the credit of insured at the general agency, but a letter from the com- 
pany stated that a proposition for reinstatement would be entertained 
upon a satisfactory medical examination. The insured thereupon wrote 
declining to comply, asking for a receipt for his premiums or their return. 
The company wrote to its representative to explain the matter to insured 
and there would probably be no trouble. No further communication was 
had with insured, who died of consumption about one week later and 
about four weeks after his premium had been first forwarded. 


Held, That the retention of the premium waived the forfeiture. Rasmusen et 
al. vs. New York Life Ins. Co., 96. 


See Contract 2. 


PREMIUM NOTE. 


1. NonpayMENT—R1GuHtTs oF BeNnEFIc1ARY.—In case an insurer and insured agree 
that the latter may give, and the former will accept, notes for the first 
annual premium on a policy of life insurance, payable in installments, 
and that the default of the maker in paying any one of them at maturity 
should operate as a revocation of the policy, default on the part of the 
insured renders the contract void ipso facto both as to the insured and 
the beneficiary. 


The rights of a beneficiary in a life-insurance policy are purely derivative, 
and altogether dependent upon the terms and conditions of the contract. 
He can insist upon the integrity of the contract being preserved and 
maintained in statu quo. Nothing more. He cannot claim the right to be 
placed in a better position than the insured has placed himself. Mrs. 
Jennie B. Fenn vs. Union Central Life Ins. Co., 321. 


2. NoNPAYMENT oF.—An insurance company may, by its policy, provide that 
upon the failure of the insured to pay in full, at maturity, a premium 
note therein described, said policy shall lapse and remain inoperative 
while such note remains unpaid, and ‘such condition, unless waived, is 
a complete defense to an action by the insured for a loss during the 
period of default. Home Fire Ins. Co., vs. Garbacz, 782. 


3. Recovery on.—A clause providing that an insurance policy shall be sus- 
pended during the time the premium note shall remain unpaid after 
maturity is for the benefit of the company, and may be waived by the 
insurer. 

A promissory note, of date May 11, 1889, and due June 1, 1889, was executed 
and delivered by the party insured to an insurance company for the entire 
amount of the premium for a policy of fire insurance insuring his property 
fora stated term. Thecontract of insurance and the note each contained a 
statement by which it was agreed that, if the assured failed to pay the note 
at maturity, the liability of the company under the policy for any loss or 
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damage to the property insured, happening thereafter, and during the 
continuance of such default. should be suspended. Default was made in 
the payment of the note when due. In a suit on the note a recovery may 
be had for the full amount of it or any unpaid balance thereof. McEvoy 
vs. Nebraska § I. Ins. Co., 314. 

4, Waiver or ForFrertuRE.—The policy and premium note both provided that 
the former should lapse in case of default in the payment of the note or 
of any installment. The insured was notified by the company two weeks 
prior to the maturity ot an installment, and on the day before its maturity 
wrote to the company that it would be paid as soon as certain merchandise 
could be sold. Some days later the company replied advising a re- 
mittance at an early date ‘‘ thereby reviving the insurance.” 

Held, That the forfeiture for non-payment was not waived. 

Where there was no evidence of waiver, an instruction that the policy could 
only be waived in the manner prescribed therein, was harmless error. 
Dale et al. vs. Continental Ins. Co., 10. 


See INsoLvENcy 1; SURRENDER VALUE; WAIVER. 


PROOFS OF DEATH. 

Watver—Action.—Where proofs of death are waived in case of a live-stock 
policy and liability denied on other grounds, action may be brought at 
once, although the policy provided that it should be payable on receiv- 
ing satisfactory proofs of death, sixty days after approval by the board. 
Whitten vs. New England Live-Stock Ins. Co., 662. 


PROOFS OF LOSS. 


1. AurHority or Aczent.—Where the policy provided that the loss should be 
payable at the home office, after satisfactory proofs furnished at such 
office, and such: proofs were delivered to an agency and produced on trial 
by the defendant, a jury was justified in finding that the proofs had been 
furnished as required. Wright vs. Vermont Life Ins. Co., 238. 


2. Copy as Evipence.—A copy of the proofs of loss sent with a postal acknowl- 
edging their receipt by the company, was admissible to show that such 
proofs were made after notice to the insurer to produce the originals. 
Dowling vs. Lancashire Ins. Co., 430. 

3. Dupiicate Brrus.—Where a policy of insurance makes the loss payable 60 
days after proofs thereof are furnished, and provides fully what such 
proofs shall contain, and then requires the defendant to furnish duplicate 
bills of goods purchased, only if required by the insurer, such duplicate 
bills are not a part of the proofs of loss, and the 60 days begin to run 
from the time the original proofs are delivered to the company. tna 
Ins. Co. vs. McLead et al., 669, 670. 

4. Norice—Watrver or.—Notice of loss given by the local agent on information 
given to him by the insured is sufficient. 

The sending of blank proofs of loss to the insured by the company after the 
expiration of the thirty days limitation, and acceptance by it of the same 
when filled, without objection. is a waiver of the limitation. 

A policy provision requiring waiver to be in writing does not prevent parol 
waiver of proofs of loss. Burlington Ins. Co. vs. Lowery, 610, 611. 

5. Timety Notice—Watver.—Proofs of loss constitute notice of loss. If fur- 
nished too late to constitute notice of loss according to the terms of the 
policy, the company waives the element of time, under section 4179, 
Comp. Laws, by omitting promptly and specifically to object to them on 
the ground that they do not constitute timely notice of loss. 

When evidence is offered to establish a fact from which the law infers a 
waiver of notice of loss, and defendant does not object to the evidence as 
incompetent to establish such waiver under the pleadings, it is too late to 
raise the point for the first time in supreme court that the complaint sets 
forth a performance of the conditions of the policy relating to the giving 
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of notice of loss, instead of a waiver of the performance of such conditions, 
Purcell vs. St. Paul F. § M. Ins, Co., 167. 


6. Wartver—CarpEenteErs’ Estrmates.—Where the petition alleged giving notice 
and making proofs of loss as required the plaintiff cannot prove their 
waiver. 

Carpenters’ estimates of the cost of replacement are not adequate proofs of loss. 
Hensinkveld vs. St. Paul F. § M. Ins. Co., 392. 


7, Watver By Apsuster.—A special agent and adjuster of a fire-insurance 
company may waive proofs of loss though the policy provides that he 
cannot do so. 

The fact that a fire-insurance company’s special agent, after a loss occurs, by 
its direction ascertains its extent, and reduces the same to writing, does 
not constitute a waiver in law of proofs of loss, where the policy makes it 
the duty of the insured to furnish the company a sworn statement; but it 
is a question for the jury whether the insured was led to believe from the 
conduct of the company that formal proofs of loss would not be required. 


In an action on a fire policy which made it the duty of the insured to furnish 
the company a sworn statement, not only as to the extent of the loss, but 
also as to the origin and circumstances of the fire. etc., the uncontra- 
dicted evidence was that defendant’s agent called on plaintiff when the 
fire occurred for proofs of loss, and took down in writing what she and 
her son told him; that such agent offered to pay her a certain amount in 
settlement, which she refused; and that, on being notified by defendant 
that it did not understand that proofs of loss had been furnished or 
waived, plaintiff furnished the formal statement required by the policy, to 
which no objection was made, except that it was not furnished in time. 
Held, that though the court erroneously charged the jury that, if they 
found such facts, there was a waiver of proofs of loss, instead of leaving 
it to the jury to determine whether, under all the circumstances, defend- 
ant waived proofs of loss, the error was not reversible. Dwelling- House 
Ins. Co. vs. Dowdall, 267, 268. 


8. Watver By AGEnt.—The policy required notice of loss and provided that 
no agent could waive its requirements, The general agent told the in- 
sured after the loss that it would not be necessary for him to give such 
notice. 

Held, That this was a waiver of the policy requirement. 


The policy in one clause required for a particular account of the loss within 
30 days, and in another clause required submission to an examination 
under oath, and provided that ‘‘a refusal to comply with the above 
requirements shall work a forfeiture.” 


Held, That the penalty of forfeiture applied only to the latter clause, not to 
a failure to give the particular account within 30 days. American Central 
Ins. Co. vs. Heaverin, 711. 


9, Watver or.—A variance between the declaration and the evidence as to 
date of policy, where proofs of loss were on time, is not fatal. 


Denial of liability is a waiver of defects in proofs of loss. Lum vs. United 
States Fire Ins. Uo., 53. 


10. Warver or Luwttation.—The policy required proofs of loss to be furnished 
within 60 days after the fire. But it was claimed that the agent and ad- 
juster soon after the fire obtained a written statement from insured under 
oath with regard to the facts, telling him there was nothing more to do, 
and nothing further was heard from him until after the 60 days. 


Held, That this was a waiver of the limitation if found to be true by the jury. 

If the right of action is lost by proofs being furnished too late, a mere delay 
on the part of the company to object will not restore such right. Carey 
vs. Allemania Fire Ins. Co., 137, 138. 

11. WHEN Insurricient.—The policy required,among other things in the proofs 


of loss, a sworn statement of the origin of the fire and the cash value of 
the property. 
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Held, That proofs in which the origin of the fire was not stated, nor the cash 
value, except as it might be deduced from inference, were insufficient, and 
in such case a verdict should be directed for the company. 

Waiver of proofs of loss must be specifically pleaded. Brock vs. Des Moines 
Ins. Co., 219. 

12. WHEN TimeLy—AvtTuority oF AGENT.—The policy required in case of loss 
that a statement in writing should forthwith be rendered, setting forth 

- the value of the property insured, etc. 

Held, That the question whether it had been rendered forthwith was for the 
jury. 

The statement was not rendered until about two months after the loss. 
There was evidence that the fire was part of the great Lynn conflagration, 
throwing the affairs of the whole community into confusion; that the 
plaintiff had been ill for three weeks, and had been compelled to take 
account of stock for three years and was delayed by adjusters. 

Held, That the evidence justified a finding that the statement had been ren- 
dered forthwith. 

Where the agents had apparent authority to accept proofs of loss and the in- 
sured had no notice to the contrary, a deiivery of proofs to such agents 
will be delivery to the company although they had no express authority 
to receive them, where there was evidence of a general custom to per- 
mit local agents to accept proofs of loss. Harnden vs. Milwaukee Mechanics’ 
Ins. Co., 124. 

See Acrion 2; Apsuster; AGENT 9, 15; Evipence 5; INsotvency 4; PLEADING 4; 

Risk 5; Trrte 11. 





. 


REFORMATION. See Trrte 9. 
* REMNANTS. See EvrpEence 3. 
REMOVAL. See AGEnT 5. 


RENEWABLE TERM CONTRACT. See Premium 2. 


RENEWAL. 


AvTHority oF AGENT.—Where the agent who has issued the former policy 
signed a renewal policy and authorized it to be filled, and afterwards for- 
warded it asa valid contract to the general agent without calling for 
the renewal premium, and the agent of insured on applying for a re- 
newal at the expiration of the first policy was informed what had been 
done, the renewal contract was binding on the company. Lum vs. United 
States Fire Ins. Co., 53. 


RENEWALS. See Guaranty. 


RENT. See IncumBRANCE 5; PREMIUM 3. 


REPAIRS. 
ye 1. Consent TO Vacancy—CompromisE.—A written permit attached to the policy 
ai, as required and granted by theagents of the company for the building 


to remain unoccupied, with a verbal statement that they would put 
on a mechanics’ permit when mechanics began work, was not an agree- 
ment for such permit until further notice to the agents that such work 
had begun; nor did the fact that the agents were also agents of the in- 
sured for leasing the property and retained possession of the policy 
affect the case. 

Consent to vacancy does not include consent to repairs. 

An unaccepted offer of compromise does not estop the company from a defense. 
Hill vs. Commerical Union Ins. Co., 185. 


— eer 
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2. Risk—Use or Gasouine.—Painters employed to repaint the building used 
a gasoline torch to burn off the old paint, and the fire started in a cornice 
near which the torches had been used. 


Held, That painters were not mechanics within a policy provision requiring 
consent if such were employed in repairing the building. 


Held, That a denial of liability solely on the ground of the use of gasoline is a 
yaiver of objection to the painters as mechanics where the fact of their 
employment was known. , 


Held, That the keeping of gasoline for the purpose of filling the torches was 
not a violation of a prohibition against gasoline being kept, used, or al- 
lowed on the premises. 

Held, That where it was usual to use gasoline for such purpose the risk was 
not increased by the use of the torch within a policy prohibition against 


such increase without consent. Smith, County Treasurer, vs. German Ins, 
Co., 192. 


REPRESENTATION. 


1. As To Sex—Warver By AGENT.—Where a policy on merchandise was pro- 
cured on the representation that the owner was a successful business 
man, whereas it was a woman, who paid no attention to the risk, the 
policy is avoided by the misrepresentation. 


A letter from the agent after the loss addressing the owner as ‘‘ madam ” and 
stating that liability was neither admitted nor denied, but pointing out 
that the certificate of the nearest magistrate was not attached to the 
proofs, was nota waiver of the forfeiture where there was no evidence of 
the knowledge of plaintiff's sex prior to her affidavit of loss. Jreedman 
vs. Fire Ass’n of Phila., 74. 


2. By Aczent—EstopreL.—A company is estopped after treating a policy for a 
long time as valid, from setting up misrepresentations in the applica- 


tion made by its agent, unknown to insured. Shanahan vs. Metropoli- 
tan Life Ins. Co., 79. 


REPRESENTATIONS. 

OrHER InsuRANCE—APPLICATION—ACTION BY MortTGAGEE.—A representation 
in anapplication for insurance that no other insurance existed on the 
property is not to be deemed false, in such a sense as to invalidate the in- 
surance obtained on such application, merely because a former owner of 
the property, after having parted with his title, effected other insurance 
thereon in his own favor. 

Where the application for insurance, and the policy issued thereon by an in- 
surance company doing business in a sister state, bear the same date, it 
will not be inferred, in the absence of evidence upon that point, that the 
officers of the insurance company, at its home office, were influenced, by 
misrepresentations contained in the application, to approve a risk which, 


had they known of such misrepresentation, they would not have ap- 
proved. 


Where, by the terms of the policy of insurance, the loss, if any, is payable to 
a mortgagee as his interest appears at the time of the loss, the right of 
such mortgagee to maintain an action for such loss is not necessarily de- 
feated by such misrepresentation in the application for insurance as, by 
the terms of the contract between the insurer and the insured, would de- 
feat the right of the insured to maintain an action on his own behalf. 
State Ins. Co. vs. New Hampshire Trust Co., 307. 


See APPLICATION 6. 


RESCISSION. See Premium 4. 


RIDER. See WatcHuman. 
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RISK. 


1. Appit1on.--The policy was on the contents in a wooden store building. A 
shed attached in the rear, and connected by a door, was afterwards moved 
back, and an addition made to the main building, to which the shed was 
connected by a platform three feet in length. The shed continued to be 
used for the storage of goods in connection with the store. 


Held, That the policy covered goods in the shed. Gross et al. vs. Milwaukee 
Mechanics’ Ins. Co.— Western Ass’e Co., 631. 


2. AppiTION, WHEN CovErED.—The policy was on a ‘‘ three-story brick build- 
ing * * * known as the pottery building.” A year or two after the 
erection of the pottery building a brick boiler house was built on one end 
and afterwards enlarged, but not connected with the pottery building. 
This addition was used in part as a boiler room to furnish power both to 
the pottery and to a yarn factory adjoining, and in part as a storage 
room for the pottery. 

Held, That the boiler house was not covered by the policy. Forbes vs. Ameri- 
can Ins. Co.. 101. 


3. CarriaGE House as APPURTENANCE OF Dwe.uine. —There is no rule of law in 
fire insurance declaring how near a carriage house must be to a dwelling 
house to belong with it. 


If it is on the same lot, and is actually used as an appurtenance of the 
dwelling house, the fact that it is 189 feet from the dwelling house does 
not prevent its being regarded as belonging with the dwelling house, nor 
does the fact that it is used in part for other purposes prevent its being so 
regarded. These are circumstances which, in a case of doubt, may be 
considered by the jury; but the jury cannot be rightfully instructed as 
matter of law that they are conclusive. 


Held, That an instruction to the jury that if a building is 189 feet away from 
a dwelling house, and is used in part for other purposes, it cannot be re- 
garded as a carriage house belonging with the dwelling house, and be so 
described in an insurance policy, was erroneous. Robinson vs. Pennsylva- 
nia Ins. Co., 56-57. 

4, Fraup —INFLaAMMABLE.—An answer charging false swearing as to value of 
insured goods must also allege that it was willful in order to be available 
as a defense on demurrer. 


The policy on goods “ such as is usually kept in country stores,” contained a 
printed provision that it should be void if benzine and other inflammables 
were kept without consent. 


Held, That evidence was admissible to show that the articles kept were such 
as were usual in country stores. Tubb vs. Liverpool § London § Globe Ins. 
Co., 365. 

5. Keepine or BenzinE—Watver or Proors.—A printed clause in the policy 
prohibited the use or keeping of benzine. The policy was on a furniture 
store and repair shop and the furniture and other merchandise usual to 
a retail furniture store. 


Held, That the keeping of a small quantity of benzine, usual and necessary 
in the repair department, did not invalidate the policy. 


Where the adjuster, after receiving a list of the property burned, notified the 
plaintiff that the policy was void on account of the keeping of benzine, 
and the company declined any further communications regarding the loss, 
proofs of loss were waived. Faust vs. American Fire Ins. Co., 176. 


6. Krexpinc Gasouine.—A policy of insurance against fire containing a con- 
dition which forbids the keeping or use of gasoline upon the insured 
premises is avoided by a violation of the condition by one who occupies 
the premises with the implied consent of the assured.—German Fire Ins. 
Co. vs. Board of Com’rs of Shawnee County, et al.—OVakland Home Ins. Co. 
vs. Same. 466. 


7. KNOWLEDGE OF—INCREASE BY Company.—The insured had been accustomed 
to hiring portable engines about once a month and temporarily using them 
on the premises, and had hired one the day before and located it there. 
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The policy provided that any ascertained increase of risk from such 
source must be paid tor. Ten days previous the insured had notified the 
company of his custom and offered to pay the extra charge, but no action 
had been taken by the company. 


Held, That the increase of risk did not defeat the policy. 


Where it was provided that such increase of risk should be ascertained by a 
committee from the company, and a premium note given for the additional 
premium, it was a question for the jury whether the risk had been in- 
creased and such increase had caused the loss, and whether there had been 
a reasonable time for the committee to act. Farmers’ Mut. Fire Ins. Co., 
of Dug Hill, vs. Schaeffer, 552. 

8. PLEADING As TO Benzing.—The policy provided that it should be void in 
case of the use of benzine on the premises, and that the insured should 
render a sworn statement as to his knowledge and belief of the cause of 
the fire. The plaintiff set forth in such statement that he had been in- 
formed that the fire was caused by his wife upsetting a can of benzine 
while cleaning clothes. 

Held, That the plaintiff was not estopped from proving that no benzine was 
in fact used for this purpose, where there was no claim of surprise on the 
part of the defendant. Whitevs. Royal Ins. Co., 699. 


9. Us or ScHoo.HovusE.—In an action by a school district against an insur- 
ance company to recover for the loss of a schoolhouse. under a contract 
of tire insurance containing a representation that the building is used for 
school and church purposes, and a provision that, if such building be 
used for any other purpose without the consent of the insurer, or if the 
risk be increased in any manner, except by the erection and use of ordin- 
ary outbuildings, without consent of the company indorsed upon the pol- 
icy, the same shall be null and void, a motion to direct a verdict for the 
defendant should be sustained when it is conclusively shown by the un- 
disputed evidence that, without defendant’s knowledge or consent. the 
officers of the district, empowered and authorized to prevent a forfeit- 
ure of the policy, have knowingly and habitually permitted the insured 
building to be used for other than schoo] and church purposes, whereby 
the risk was greatly increased, and as a direct and immediate result of 
which the loss of the structure occurred. School Dist. No. 116 ef Minue- 
haha County vs. German Ins. Co., of Freeport, 122. 

10. Waiver or Gaso~insE—CANCELLATION.—The policy contained a promissory 
warranty that no gasoline should be kept or used. 


Held, That the knowledge and acquiescence of the local agent in the erection 
of a gasoline plant on the premises after the execution of the policy was 
not a waiver. 


Held, That the failure of the company to exercise its option of cancellation, 
in case of any unauthorized act on the part of the insured in violation of 
its terms, did not waive the violation. West End Hotel § Land Co. vs. 
American Fire Ins. Co., of New York, 854. 


See AppiicaTion 4; Mutvat Company 1; OTHER INsuRANCE 3; REparrs 2. 
SALE. See Morraacer 4, 


SALVAGE. 

Waiver By ApsusTEr.—After a loss on a fire-insurance policy which was subject 
to forfeiture for a breach of a condition therein against incumbering the 
property, the defendant, by its adjuster, without knowledge of such 
breach, took possession of and sold the salvage by virtue of a claim under 
the policy; bat after learning, on the next day after the sale, of the 
breach, it took no steps at any time to rescind the sale, or to provide for 
the payment of the purchase price to the assured, or to do any act to re- 
store to him what it took from him under the policy. Held, That it 
thereby waived its right to treat the policy as forfeited. 

Evidence considered, and held, that the defendant’s adjuster had authority to 
waive the breach in the condition of the policy by his action and conduct 
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in reference to the salvage. First Nat. Bank of Devils Lake vs. Manchester 
Fire Ass’e Co., 272, 273. 


SCHOOLHOUSE. See Risx 10. 
SEPARABLE CONTRACT. See Vatvep Poticy. 
SEPARABLE INSURANCE. See Practice, 
SICKNESS. See Live Srock 2, 3. 


SMOKE. 


DamaGE rromM.—A chimney is intended to carry off the products of combustion 
and not as a place in which to kindle fires. Smoke damage from an acci- 
dental fire in a chimney, through the burning of the accumulated soot, is 
within a policy insuring against damage from fire. Way vs. Abington 
Mutual Fire Ins. Co., 702. 


SPRINKLER. See ALTERATION. 


STANDARD POLICIES. 


UNnconstTITUTIONAL.—The statute of Wisconsin prescribing a standard policy 
form to be prepared by the insurance commissioner, which, as near as can 
be made applicable, shall conform to that of another state, is unconstitu- 
tional. Dowling vs. Lancashire Ins. Co., 430. 


STANDARD POLICY, 


Warver. —Under the provision of the New York Standard policy that no officer 
or agent or other representative shall have power to waive any of the pro- 
visions except by written endorsement, nor shall any privilege or permis- 
sion be claimed by the insured unless. so written, no parol waiver of the 
provisions by an agent can be claimed. Egan vs. Westchester Fire Ins. 
Co., 361. 


STATUTE. See Limrration 1; Stanparp Pouicies; UNAUTHORIZED INSURANCE, 
STEAM THRESHER. See Mourvat Company 1. 


SUBROGATION. See Titte Insurance 3. 


SUICIDE. 

1, Evipence.—Where the issue is whether a person did a certain act,—for ex- 
ample, committed suicide,—his declarations, made at or about the time he 
is alleged to have done the act, to the effect that he intended to doit, are 
admissible as original evidence, if made under circumstances precluding 
any suspicion or misrepresentation. But held, in this case, that such 
declarations made two years before the alleged act were too remote, and 
the trial court did not err in excluding them. 

Held, That certain rulings of the trial court, exeluding evidence as to the 
declarations of the assured as to his health made prior to his application, 
were, if erroneous, corrected by afterwards allowing the defendant to 
give such evidence. 

The defendant offered in rebuttal certain written statements of the assured 
as to his intemperate habits. Held, that their admission at the time they 
were offered was a matter of discretion with the trial court, and that it 
did not err in excluding them. 
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The court instructed the jury that the presumption was that the policy was 
valid, until the contrary was made to appear, and added, “ This is only 
one form of saying that the burden of proof rests upon the defendant, and 
not upon the plaintiff, to show that the policy is not a legal and binding 
contract, as it purports to be.” Held, that the instruction as a whole 
was not erroneous. Hale vs. Life Indemnity § Investment Co., 801. 


2, Evipence or.—A statute of Missouri provides that suicide shall be no de 
fense in case of a policy of life insurance, ‘unless it be shown ‘‘ that the 
insured contemplated suicide at the time he made his application.”’ 

Held, That it is not enough to show that he considered the subject without 
any well defined purpose, he must be shown to have intended suicide. 
Aitna Life Ins. Co. vs. Florida, 110. 


3. Evipence or.—In an action upon an insurance policy, where the defense 
set up is suicide, the burden of proving it is upon the party alleging it, 
if there is no concession on the part of the other party that the insured 
came to his death by any other than a natural cause. 


Ordinarily the love of life is a sufficient inducement for its preservation, and, 
in the absence of proof that death resulted from other than natural causes, 
suicide will not be presumed. 


Where there is any evidence reasonably bearing upon the points of accident, 
mistake, or suicide, the question is one for the jury. 


Evidence in the case bearing upon the question of suicidal intent on the part 
of the insured considered, and held sufficient to require the trial court to 
have submitted it to the jury. Hale vs. Life Indemiity & Investment Co., 63. 


See Action 3; APPLICATION 7. 


SURRENDER VALUE. 


Premium Note.—The policy on the half-note plan in a mutual-life company 
provided that upon ceasing to pay premiums at any time the insured 
should be entitled to the equitable value of what he had paid, in cash or 
insurance. 


Held, That such value is to be determined by deducting the amount due on 
the notes from what he has paid in cash. The method which may be 
customary with the company is not conclusive. Hines vs. Mutual Life Ins. 
Co., of Kentucky, 555. 


TAXATION. 


Sirus or Property.—While it is true that the actual situs of personal property 
which has a visible existence, and not the domicile of the owner, will in 
many cases determine the state in which same is taxable; that the same 
is true of public securities and circulating notes which have acquired the 
character of property in the place where they are found, yet that rule 
only applies to such securities and bonds as are operated in market and 
have thus acquired a domicile or situs therein. This rule finds an excep- 
tion in the case of an insurance company doing business in another 
state than that of its domicile, and that it is necessary to purchase the 
bonds of that state and deposit same in the treasury as an indemnity for 
the payment of its risks therein. Such bonds are the avails and incidents 
of the insurance business and segregated from commerce, and are con- 
sequently taxable at the domicile of the company. State ex rel. Mechanics’ 
§ Traders’ Ins. Co. vs. Board of Assessors et al., 147. 


THREE-FOURTHS VALUE. See Anrsrrration 5. 


TITLE. 


1, ATTACHMENT.—The policy on a building provided that it should cease if 
the property were levied on, or attached, or taken into possession, under 
any proceeding, or change takes place in title or possession. 
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Held, That the word attached referred to personal estate, where an attachment 
is accompanied by change of possession, and not to an attachment of real 
estate, unattended by such change. Tefft vs. Providence- Washington Ins. 
Co., 226. 

2. Brruor Sate.—When a bill of sale is given on personal property to secure 
a debt, which on its face conveys absolute title, and the debt is past due 
and the property in possession of the vendee, the latter is the sole and un- 
conditional owner within the meaning of the policy. Carey vs. Liverpool 
& London & Globe Ins. Co.—First National Bank, of Fond du Lac, vs. Same, 
556. 

3. ConcEALMENT—MortTGaGE—EFFeEctT oF DeatH.—The policy provided that it 
should be void if the insured concealed any material fact, or if the in- 
terest of the insured was not truly stated. 


Held, That the insured was not bound to voluntarily disclose the existence of 
a mortgage in the absence of any question or representation affecting it. 


Held, That the insured was sole and unconditional owner, notwithstanding a 
mortgage. ; 

The policy provided that it should be void if the subject insured be personal 
property incumbered by a chattel mortgage. The mortgage ona glass 
factory included engines, tools, appliances, and contrivances of every kind 
used in operating the factory. 


Held, That the burden was on the insurer to show that these insured articles 
were not fixtures, but personalty subject to a chattel mortgage. 


A policy provision, making it void in case of change of interest or title except 
through death, relates to changes subsequent to its issue. Morotock Ins. 
Co. vs. Rodefer et al., 529. 

4, Estoppet—InsuraBLE IntEREST.—Where the application is made part of 
the policy and shows the insured not to be the owner of the fee, the 
company is estopped from setting up a provision in the policy making 
such ownership the basis of the contract. 

A party in possession under a contract of sale, who has made part payment, 
and will be entitled to a conveyance on making full payment, has an in- 
surable interest equal to the payments made. Davis vs. Phenix Ins. Co. 
676. 

5, EvipEncz as to.—Where the property is described in the policy as “his 
one-story building,” etc., the presumption is prima facie that insured is 
the owner, and the burden of proof is on the party denying it. Lindner 
vs. St. Paul F. & M. Ins. Co., 848. 


6. Exrecutory Contract.—The policy provided that it should be void if the 
building insured was on ground not owned by the insured in fee simple. 
The interest of insured was that of vendee under an executory contract 
of purchase, holding the bond of the vendor to make title upon full pay- 
ment of purchase money, a part of which remained unpaid, and exercising 
all the rights of ownership. 

Held, That the insured was owner in fee simple within the policy. Loventhal 
vs. Home Ins. Co., 816. 


7. KNOWLEDGE oF AGENT—TRUSTEE.—The policy issued to M., who held it in 
trust for the owner, the latter being in possession. The agent knew the 
facts and advised the form adopted. Theowner paid the premium. The 
policy provided that it should be void unless the interest of the insured 
was sole and unconditional ownership, and that its provisions could not 
be waived by the agent except by written endorsement. 


Held, That forfeiture was waived by knowledge of the agent. 


Held, That where the trustee voluntarily executed his trust, the fact that he 
could not have been compelled to do so did not affect the case. 


Held, That the policy was not avoided by a conveyance from the trustee to 
the owner. Rhode Island Underwriters’ Ass’n vs. Monarch, 116. 

8. MortGace.—A deed absolute on its face, but shown by a separate written 
agreement to be a security for the performance of a personal obligation 
of the grantor to the grantee, is a mortgage. 
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A policy of insurance containing a provision that if any change take place in 
the title, interest, or possession of the property insured, by sale, transfer, 
or conveyance, without the consent of the insurer, the policy shall be- 
come void, is not invalidated by the making of a mortgage. The words 
‘* title ” or ‘‘ possession,” as here used, means an actual change in law and 
equity, and the word ‘‘interest ” means a change in the insurable interest 
of the owner of the property, neither of which is affected by the execution 
of a mortgage. Sun Fire Office vs. Clark, 333. 

9, REFoRMATION—ACTION BY MorTGAGEE.—A policy of insurance was, by request 
of the mortgagee, issued in the name of H. Roobeine as owner,—the loss, 
if any, payable to the mortgagee, the G. B. & L. Association. It ap- 
peared on the trial that H. Roobeine never owned the property insured, 
but that one Barnet Rubin was the owner. Held, That no action at law 
can be founded upon the policy by the mortgagee until it is reformed in 
equity. Sun Ins. Co. vs. Greenville Building § Loan Ass'n, No. 2, 657. 

10. Watver oF ForFEITURE.—The policy provided that insured should be the 
sole and unconditional owner. The contract of sale to insured provided 
for forfeiture if payments were not made when due, but was practically 
waived by the acceptance of payments overdue from time to time, and 
finally the seller had judgment entered on the contract as collateral 
security. 

Held, That the policy was not forfeited. Carey vs. Allemania Fire Ins. Co., 
137, 138. 

11. WarEHovusE—PRoors or Loss.-—The insurance was on flour while stored in 
a warehouse managed by plaintiff ‘‘ for account of whom it may concern.” 


Held, That the admission of an erroneous statement of loss by plaintiff that 
the flour belonged to J., whereas J was only the agent of the owner but 
had apparent control of the flour, was not harmful, and the defendant had 
afterwards been informed of the error. 


Held, ‘That where the proofs of loss failed by mistake to state the true owner, 
but the mistake was afterwards corrected in a letter by plaintiff, and the 
proofs were retained without objection by defendant, the mistake was 
waived. Morotock Ins. Co. vs. Cheek, 649. 


See ABANDONMENT; AssIGNMENT 3, 4; Live Stock 3; Partner 1; REPRESENTATION 1, 


TITLE INSURANCE. 

1.4CANCELLATION OF MorTGAGE.—A title policy insured a mortgagee against loss 
through defects in title or existing liens or incumbrances. It stipulated, 
as precedent to any right of action, that the insured should convey his 
title to the company at a price equal to the amount bid in case of a fore- 
closure sale; that payment or discharge of the mortgage indebtedness 
should annul it, and that the company should be allowed to defend any 
action affecting the title. Suits were afterwards brought to establish prior 
mechanics’ liens, which were unsuccessfully defended by the company, 
and the property was sold in satisfaction. The insured then foreclosed 
and bought in the property for the amount due with cost in interest. The 
insured died and the company refusing either to buy the property of his 
representatives at the price paid on foreclosure sale, or to redeem from the 
mechanics’ liens, the representatives redeemed and brought suit. 

Held, That the purchase at foreclosure sale did not cancel the mortgage, and, 
therefore, did not annul the policy. 

Held, That the company, having refused to buy or redeem, was liable under 
the policy for the amount paid for such purpose. Minnesota Title Ins. § 
Trust Co. vs. Drexel et al., 186. 

2. Notice To Insurep.—Action by the insured against the insurer on a title in- 
surance policy. Held, under the terms of the policy, when the insurer 
corporation undertook to defend the title or interest of the insured, it was 
bound to protect him through all stages of the proceeding against him (as 
well after the foreclosure sale as before the judgment in the proceeding), 
or else notify him that it would not, ro furnish him all necessary 


information of the status of the proceeding in time to enable him to 
protect himself. 
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When, after the giving of such a notice, the insurer defended the insured in 


the proceeding, held, the notice was thereby withdrawn. 


Held, further, the evidence is not sufficient to show that, after it abandoned 


any further attempt to protect him, it again gave him such a notice. 
Quigley et al. vs. St. Paul Title Ins. & Trust Co., 389. 


3. Susrocation.—The defendant Johnson executed a real-estate mortgage to 


secure the payment of his promissory note, and, as further security for the 
payment of the note, he and his co-defendants executed to the mortgagee 
a bond, conditioned that he would complete a certain building on the mort- 
gaged premises, pay and discharge all claims for labor and material fur- 
nished for the building, and all liens on account thereof, and indemnify and 
save harmless the mortgagee from all such claims and liens, and from all 
damage or loss arising therefrom, including expenses incurred in clearing 
or satisfying the same. The plaintiff then issued its policy of insurance 
of title, guarantying the mortgagee that his mortgage was the first lien on 
the premises, and agreeing to indemnify him against prior liens. Johnson 
having failed to pay certain claims for labor and material furnished for 
the completion of the building, the same became liens on the premises 
superior to the lien of the mortgage. Plaintiff, as insurer of the title, paid 
off these liens, and obtained an assignment of the bond from the mort- 
gagee. Held, that plaintiff had a cause of action on the bond to recover 
the amount it had paid out to satisfy the liens. St. Paul Title Ins. § 
Trust Co. vs. Johnson et al., 878, 879. 


TONTINE. See Premium 1, 


TOTAL LOSS. 


Wuat ConstitutEes.—The fact that the stone foundation, sills and first story of 


the building still retained their distinct character did not prevent the 
case from being one of total destruction of the building within the statute, 
where the building as a whole had lost its identity. Lindner vs. St. Raul 
F. & M. Ins. Co., 848. 


See ABANDONMENT. 
TRUSTEE. See Tittz 7. 


UNAUTHORIZED INSURANCE. 


Statute ConstitutTionaL.—Act 74 of the laws of 1893 of Michigan, prohibiting 


any person from soliciting insurance for any non-resident person, firm or 
copartnership, or any foreign insurance corporation or association, with- 
out a certificate of authority from the commissioner of insurance, is not 
unconstitutional, nor a discrimination against the citizens of other states. 


A party acting for individuals or unincorporated associations of other states 


is as much within the purview of the law as if acting for a corporation. 
The People of the State of Michigan vs. Edward C. Gay, 141. 


USE. See Risk 10; Watcuman. 
VACANCY. See AcEnr 16. 


VACANT. 


1. AsstigNMENT.—The policy provided that it should be void in case of vacancy. 


The property was sold and the policy assigned to the purchaser by the 
company. 


Held, That the latter was bound by the provision as to vacancy, and a notice 


of existing vacancy at the time of assignment would not be effectual be- 
yond the ten days permitted in the policy. Ranspach vs. Teutonia Fire 
Ins. Co., 713. 
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2. In Case or Dwetiinc.—Where the owner removes with his family from the 
insured dwelling to a neighboring house, but employes occasionally sleep 
in it, and the owner’s wife daily visits it to procure provisions that are 
left there, the house is vacant and unoccupied within the meaning of the 
policy. Agricultural Ins. Co, vs. Hamilton, 339. 

3. In Case oF Dwetiinc.—Where it appeared that the insured dwelling had 
been unoccupied for more than seven days, contrary to the provision of 
the policy, a verdict for the company was properly directed by the court. 

In such case a court may, at its discretion, allow the company to amend its 
answer at the trial by setting up an affirmative allegation ofnon-occupancy. 
Thompson vs. Caledonia Fire Ins. Co., 559. 

4, In Case or Mitx.—The policy provided that it should be void if the mill 
should cease to be operated for more than ten consecutive days. 

Held, That where the operation of the machinery was temporarily suspended 
owing to the illness of the sawyer, but other work was done about the 
mill, the policy was not avoided. Ladd et al. vs. 4tna Ins. Co., 382. 

5. TeNANt.—Temporary, absence of the tenant at the time of fire was not a 
vacancy of the premises. Burlington Ins. Co, vs. Lowery, 610, 611. 





See Arson; Mitt; Reparrs 1. 


VALUATION. See Arsirrate; FRavp 2. 
VALUE. See Arsrrration 4; EvipENcE 5; PLEADING 1. 


VALUED POLICY. . 


Fravup—SeparaB_eE Risks.—The policy provided that the entire policy should 
be void in case of fraud touching any matter relating to the insurance. 
A state statute provided that the policy, in case of total loss, should be 
considered a liquidated demand for the full amount of the policy, but that 
this should not apply to personal property. 

Held, That where a dwelling and furniture were insured in separate amounts, 
a false affidavit as to personal property would not work a forfeiture as to 
the dwelling in case of total loss, but only as to the personal property. 
Sullivan vs. Hartford Fire Ins. Co., 705. 


VOYAGE. 

Construction oF Poticy.—A printed clause in a marine policy prohibited the 
vessel among other places, from the Gulf of Campeachy. A written clause 
stated the amount and duration of insurance ‘‘excluding the Gulf of 
Campeachy.” 

Held, That the written clause was not intended to modify the printed clause 
but to call particular attention to the Gulf of Campeachy. Parker vs. 
China Mutual Ins. Co., 282. 


WAIVER. 
Premium Note.—Denial of liability is waiver of proofs of loss. 


Recovery on a premium note through legal process, with knowledge of a fore- 
closure suit, waives a provision forfeiting the policy in case of such suit. d 


A statutory provision that a premium note in default must be paid before a 
loss in order to act as a revival of the policy is waived by such suit to 
recover on the note after a loss, where the policy had not been formally 
cancelled. Bloom vs. State Ins. Co., 511. 

See Apsuster; AGENT 12, 14, 15, 16; ArprrratTion 3, 4, 5; INCUMBRANCE 6; 
LrurratTion 2; Mortcacer 4; Notice; OTHER INsuRANCE 1; PREMIUM 5; 
Proors oF DeatH; Proors oF Loss 4, 7, 8, 9, 10, 11, 12; Representation 1; 
Risk 5, 9; SALvaGE; STANDARD Poricy; TITLE 10. 
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WAREHOUSE. See Tirte 11, 
WARRANTY. See Acent 8; AppricaTion 8; IRon SareE 2. 


WATCHMAN. 


ErFrect oF Rriper—Ust.—The policy, issued in Maine, on the plant of a brick- 
manufacturing company, there provided in a rider that ‘‘a constant 
watch” was kept on the premises. ; 

Held, That under the Maine statute providing that statements of description 
in the policy are representations and not warranties, and that a change 
in the property or in its use or occupation, or a breach of its terms, should 
not affect the policy unless they materially increased the risk, the state- 
ment in the rider was a representation only. 

Held, That a temporary absence of the watchman unknown to the insured 
was not a change in the property or in its use or occupation. 

Held, That a policy provision making an application, survey, plan or descrip- 
tion referred to in the policy a warranty, did not make the rider a 
warranty. King Brick-Mfg. Co. vs. Phenix Ins. Co. et al., 36. 


See M111, 


WIFE, See Acent 9; INSURABLE INTEREST 2. 


VoL. XXV.—59 
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